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REPORT OF THE COMMISSIONERS FOR THE REVISION 

AND REFORM OF THE LAW, 

SUGGESTING AMENDMENTS TO, AND OTHER CHANGES IN, THE 

CIVIL CODE. 



The Commissioners for the Revision and Reform of the Law respect- 
fully present this, their report, showing the amendments and other 
changes which, in their judgment, should be made in the Civil Code of 
the state. In their recommendations they have pursued the same plan 
disclosed in their report, heretofore presented, to the Code of Civil 
Procedure, and which, because of such disclosure, need not be here 
repeated. 

In considering this code the Commissioners have had before them the 
printed report of their immediate predecessors in office, and have, in 
all cases, given it close attention, and have not only, in many instances, 
concurred in the substance of its recommendations, but in others have 
adopted the precise language employed. This adoption is referred to 
in some of the notes subjoined to the sections proposed for enactment 
or amendment, but this acknowledgment by no means measures our 
obligations to our predecessors, nor the extent to which we have availed 
ourselves of their work. 

The labor of codifying those statutory provisions which are conceived 
to be so germane to the subject-matters of the Civil Code that they 
ought, beyond question, to be made a part of it, has been much greater 
than the corresponding codification required for the Code of Civil 
Procedure. On the other hand, the amendments and other changes 
proposed to that code involving questions of substantive legislation 
exceed in number, and probably in importance, those proposed to this. 
Chief among the changes hereinafter suggested are: 

1. Making the law of accession to real property applicable to lands 
fronting upon all waters, instead of restricting it to rivers and streams, 
as the statute apparently does at present. 
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2. With respect to children, providing that the issue of all marriages 
null in law or dissolved by divorce are legitimate; that all proceedings 
for adoption be judicial, and the papers and records connected there- 
with preserved as are other records and papers of the court; and that 
the acknowledgment of the paternity of illegitimate ohildren must be in 
writing. 

3. Upon the subject of conveyances: 

(a) changing the presumption of delivery from the date of the 
instrument to the date of its acknowledgment; 

(b) making it clear that all convey ances . not restricted to some 
designated interest transfer title subsequently acquired by the grantor; 

(c) authorizing conveyances to be executed and acknowledged on 
behalf of a corporation by other officers as well as by the president and 
secretary, when authorized by the board of directors; 

(d) permitting certified copies of records to be read in evidence with- 
out proof of the execution of the original, when recorded more than 
fifteen years, though the certificate of acknowledgment is defective; 

(e) when the original is duly recorded in a proper county, authorizing 
certified copies to be recorded in other counties; 

(/) permitting decrees of court to operate as transfers without 
requiring any other or further conveyance; 

(g) requiring recorders to note the cancellation of deeds or other 
instruments on the record when such cancellation has been decreed. 

4. As to corporations: 

(a) excusing them from adopting by-laws unless the stockholders see 
fit, but removing all restrictions with respect to the time of adopting, 
and providing that a failure to copy in the proper book a by-law or an 
amendment thereto does not prevent it from binding the corporation 
and all persons having notice thereof; 

(b) denying the right to remove without cause a director elected to 
represent a minority; 

(c) allowing the holders of a majority of the stock to procure the 
holding of an election, though their number is less than three; 

(d) making the books conclusive evidence, at an election, of the right 
to vote; 

(e) providing that certificates of stock issued before full payment 
must show the amount actually paid thereon; 

(/) creating the presumption as to stock standing in the name of a 
married woman that it is her separate property, and may be dealt with 
as such; 

(g) devising a method by which holders of lost certificates may 
procure duplicates thereof; 
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(h) excusing the corporation from filing amendments to its articles 
except with the secretary of state and in the office where the original is 
on file; 

(i) extending to sales of corporate franchises the redemption rights 
existing in the case of a sale of real property under execution; 

(j) subjecting telephone corporations to the duties imposed upon, 
and conferring upon them the privileges granted to, telegraph corpora- 
tions; also imposing on electric light corporations the duties, and con- 
ferring upon them theN privileges, of corporations to furnish gas for 
illuminating purposes; 

(k) requiring building and loan associations retiring stock to allow 
its value at the time of retirement; allowing them to make loans repay- 
able in installments; and withdrawing from them the power to borrow 
money. 

5. Providing that divorces are inoperative until the entry of the 
decree; that a marriage contracted by a divorced resident of this, state 
going into another to avoid our statute prohibiting his remarriage 
within a time specified, is void; that the use of all intoxicants is a 
cause for divorce to the same extent and under the same circumstances 
as the use of liquors; that the court may, during the pendency of the 
suit, for the purpose of determining an application for alimony, inquire 
respecting the marriage of the parties, but without prejudicing the 
trial on the merits. 

6. Recognizing that easements may exist for the support of structures 
by the lands of another, subject to the right of the latter to make 
excavations for the purposes of improvement. 

7. With respect to estates: 

(a) authorizing tenancies by the entireties to be created in favor of 
a husband and wife; 

(b) abolishing the distinction between unlawful conditions and 
conditions wrong per se; 

(c) extending the time for which leases may be granted to thirty 
years of lands leased for agricultural purposes and to fifty years of town 
and city lots. 

8. Sanctioning contracts of employment intended to continue beyond 
the life of the employer, and providing the extent to which they may 
be enforced against his heirs and personal representatives. 

9. Providing that a mortgagee for whose benefit insurance is effected 
may perform conditions which the mortgagor neglects or refuses to 
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perform; and that insurance corporations of every class may invest in 
the securities now restricted to fire and marine insurance companies. 

10. Respecting homesteads: 

(a) permitting the dedication of lands though held in undivided 
interests, and providing the course to be pursued on the partition 
thereof; 

(b) authorizing compulsory sales for the payment of debts where the 
value of the homestead exceeds five thousand dollars,, though for some 
cause no execution can issue; 

(c) providing that one homestead may be abandoned by dedicating 
another; 

(d) in proceedings for the compulsory sale of homesteads, requiring 
the judge to fix the time and place for hearing the application, and that 
the petition therefor must be served on the claimant; 

(e) authorizing appraisers in setting apart homestead, to take into 
consideration liens existing when the declaration was filed; 

(/) requiring the declaration, when made by a married person, to 
state the name of the other spouse. 

11. Providing that libels consisting of irrelevant matter, maliciously 
published in the course of judicial proceedings, are not privileged. 

12. As to liens: prescribing a remedy for. their enforcement in all 
cases not otherwise provided for, and the circumstances in which a 
redemption gives rise to the right of subrogation; and creating a lien 
in favor of all persons doing labor and furnishing materials in the pro- 
tection, safekeeping, or carriage of personal property. 

13. Requiring the testimony taken before the county clerk of applica- 
tions for marriage licenses to be in writing, and that no marriage be 
celebrated without first procuring a license; imposing on clergymen 
and other officers celebrating marriages the duty, within thirty days 
thereafter, of filing with the county clerk the marriage license and cer- 
tificate; and authorizing police judges to celebrate marriages. 

14. Concerning mortgages: requiring transfers thereof to be in writing 
recorded in the same office as the mortgage transferred; and as to chattel 
mortgages, providing the mode and effect of recording where the prop- 
erty is not in the county where the mortgagor resides; that they are 
valid as against persons having actual notice, though not executed or 
recorded in conformity with the code; and though there is delay in 
recording, that they are valid as against all creditors who have not, 
before such recording, acquired a lien on the property. 
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15. Declaring that the application of payments must in all cases be 
determined as a question of law, if the debtor, when paying, did not 
direct the application. 

16. As to partnerships: stating the extent to which real property may 
be treated as personalty, and the circumstances under which it may be 
conveyed by one partner; authorizing agreements that the partnership 
may continue notwithstanding the death of a partner; and providing 
that partners failing to file and publish their certificate of partnership 
cannot, by assigning a cause of action, authorize a suit to be maintained 
thereon in advance of such publication. 

17. Extending the operation of the statute of frauds so as to require 
evidence in writing of gifts made in view of death, of acknowledgments 
of the paternity of illegitimate children, and of agreements to provide 
for a person by will. 

18. With respect to succession: giving grandchildren of a deceased 
brother or sister a right to inherit in certain cases in preference to their 
ancestor, and to children of a deceased spouse a preference over his 
ancestor with respect to inheriting the community property; and pro- 
viding that the estate of an illegitimate child, who has not been legiti- 
mated, may descend as if he were born in lawful wedlock, and that an 
heir guilty of murdering his ancestor shall not participate in the dis- 
tribution of his estate. 

19. Declaring that warranties expressed in writing exclude all others. 

20. Permitting the creation of trusts to lease and mortgage real prop- 
erty for the benefit of beneficiaries as well as annuitants and other 
legatees; and providing that when a trust to receive rents and profits is 
created, the trustees may apply the same to the support and education 
of the family of the beneficiary as well as of himself. 

21. Respecting wills: 

(a) applying the same rules to wills executed by married and unmar- 
ried women with respect to the revocation resulting from subsequent 
marriage; 

(b) providing that a power of sale given in a will shall not be 
affected by the existence of a posthumous or pretermitted heir; 

(c) declaring that a devisee or, legatee murdering his testator loses 
his devise or bequest; 

(d) exempting from the rule that words must be construed in their 
technical sense those wills shown to have been written wholly by a tes- 
tator who was ignorant of such sense; 
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(e) requiring all agreements to provide for a person by will to be in 
writing. 

To accomplish the objects hereinbefore Indicated and to further per- 
fect the Civil Code, the Commission respectfully recommends that certain 
sections be repealed, others amended, and that additional sections be 
enacted, as follows: 

Section 4. That section four read: 

Section 4. The rule of the common law, that statutes in 

2 derogation thereof are to be strictly construed, has no applica- 

3 tion to this code. The code establishes the law of this state 

4 respecting the subjects to which it relates, and its provisions 

5 and all proceedings under it are to be liberally construed, with 

6 a view to effect its objects and to promote justice. 

Conforming the section to the corresponding section of the Code of 
Civil Procedure, by inserting " and all proceedings under it." 

Section 5. That section five read : 

Section 5. The provisions of this code, so far as they are 

2 substantially the same as existing statutes, or the common law, 

3 must be regarded as continuations thereof, and not as new 

4 enactments. 

"Regarded" substituted for "construed," to conform to the construc- 
tion given by the supreme court. 

Section 8. That section eight be repealed, because its substance is 
oontained in section seven. 

Section 9. That section nine read: 

Section 9. All other days than those mentioned in the last 
2 section are to be deemed business days for all purposes. 

The words "two sections" changed to "section," because of the pro- 
posed repeal of section eight. 

Section 14. That section fourteen read: 

Section 14. Words used in this code in the present tense 

2 include the future as well as the present; words used in the 

3 masculine gender include the feminine and neuter; the singular 

4 number includes the plural, and the plural the singular; the 

5 word person includes a corporation as well as a natural person; 

6 county includes city and county; writing includes printing 

7 and typewriting; oath includes affirmation or declaration; and 

8 every mode of oral statement, under oath or affirmation, is 

9 embraced in the term "testify," and every written one in the 
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10 term "depose"; signature or subscription includes mark, when 

11 the person cannot write, his name being written near it, by a 

12 person who writes his own name as a witness. The following 

13 words have in this code the signification attached to them in 

14 this section, unless otherwise apparent from the context: 

15 1. The word "property" includes property real and per- 

16 sonal; 

17 2. The words "real property" are coextensive with lands, 

18 tenements, and hereditaments; 

19 3. The words "personal property" include money, goods, 

20 chattels, things in action, and evidences of debt; 

21 4. The word "month" means a calendar month, unless 

22 otherwise expressed; 

23 5. The word "will" includes codicil; 

24 6. The word "section" whenever hereinafter employed refers 

25 to a section of this code, unless some other code or statute is 

26 expressly mentioned. 

Conforming the section to the amendments proposed to section seven- 
teen of the Code of Civil Procedure, and defining "county" to include 
"city and county," and adding subdivision six. 

Section 20. That section twenty read: 

Section 20. No statute, law, or rule is continued in force 

2 because it is consistent with the provisions of this code on the 

3 same subject; but in all cases provided for by this code, all 

4 statutes, laws, and rules heretofore in force in this state, whether 

5 consistent or not with the provisions of this code, unless 

6 expressly continued in force by it, are repealed or abrogated. 

7 This repeal or abrogation does not revive any former law here- 

8 tofore repealed, nor does it affect any right already existing or 

9 accrued, or any action or proceeding already taken, except as 

10 in this code provided, nor does it affect any private statute not 

11 expressly repealed. 

The words "nor does it affect any private statute not expressly 
repealed" are taken from section eighteen of the Code of Civil Pro- 
cedure and added to this section. 

Section 26. That section twenty-six read: 

Section 26. The periods specified in the preceding section 

2 must be calculated from the first minute of the day on which 

3 persons are. born to the same minute of the corresponding day 

4 completing the period of minority. Thus, if a male is born at 

5 any time during the first day of January, nineteen hundred, 
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6 he attains his majority at the first minute of the first day of 

7 January, nineteen hundred and twenty-one. 

The last sentence is added to illustrate the meaning and make the 
section less obscure. 

Section 34. That section thirty-four read: 

Section 34. A minor may make any other contract than as 

2 above specified, in the same manner as an adult, subject only 

3 to his power of disaffirmance under the provisions of this 

4 part, and subject to the provisions of the titles on marriage, 

5 and on master and servant. 

The word " title " is changed to " part." 

Section 40. That section forty read: 

Section 40. After his incapacity has been judicially deter- 

2 mined, a person of unsound mind can make no conveyance or 

3 other contract, nor delegate any power, nor waive any right, 

4 until his restoration to capacity. But a certificate from the 

5 medical superintendent of the institution to which such person 
•6 may have been committed, showing that such person has been 

7 discharged therefrom, cured and restored to reason, establishes 

8 the presumption of legal capacity in such person from the 

9 time of such discharge. 

To harmonize the language employed with that used in the statute of 
1897, page 311, the act to establish a state lunacy commission. 

Section 47. That section forty-seven read: 

Section 47. A privileged publication is one made: 

2 1. In the proper discharge of an official duty; 

3 2. In any legislative or judicial proceeding, or in any other 

4 official proceeding authorized by law. But irrelevant or imma- 

5 terial matter voluntarily and maliciously published in the 

6 course of a judicial proceeding is not privileged; 

7 3. In a communication, without malice, to a person inter- 

8 ested therein, by one who is also interested, or by one who 

9 stands in such relation to the person interested as to afford a 

10 reasonable ground for supposing the motive for the com- 

11 munication innocent, or who is requested by the person inter- 

12 ested to give the information; 

13 4. By a fair and true report, without malice, in a public 

14 journal, of a judicial, legislative, or other public official 

15 proceeding, or of anything said in the course thereof, or of a 

16 verified charge or complaint made by any person to a public 

17 official, upon which complaint a warrant shall have been 

18 issued; 
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19 5. By a fair and true report, without malice, of the proceed- 

20 ings of a public meeting, if such meeting was lawfully con- 

21 vened for a lawful purpose and open to the public, or the 

22 publication of the matter complained of was for the public 

23 benefit. 

Adding a clause to subdivision two, providing that if irrelevant 
matter is maliciously published in the course of judicial proceedings, it 
is not privileged. 

Section 49. That section forty-nine read: 

Section 49. The rights of personal relation forbid: 

2 1. The abduction or enticement of a husband from his wife, 

3 of a wife from her husband, of a child from a parent or from a 

4 guardian entitled to its custody, or of a servant from his 

5 master; 

6 2. The seduction of a wife, daughter, orphan sister, or 

7 servant; 

8 3. Any injury to a servant which affects his ability to serve 

9 his master. 

Subdivision one of the section as it now stands referring to the 
abduction of a husband from his wife and of the parent from his child, 
is omitted and the words "of a husband from his wife" inserted in 
subdivision two. 

Sections 51, 52. That the statute of 1897, page 130, relating to the 
rights of persons, be codified by adding two new sections, to be num- 
bered fifty-one and fifty-two, to read: 

Section 51. All citizens within the jurisdiction of this state 

2 are entitled to the full and equal accommodations, advantages, 

3 facilities, and privileges of inns, restaurants, hotels, eating- 

4 houses, barber-shops, bath-houses, theaters, skating-rinks, and 

5 all other places of public accommodation or amusement, sub- 

6 ject only to the conditions and limitations established by law 

7 and applicable alike to all citizens. 

Section 52. Whoever violates any of the provisions of the 

2 last preceding section, by denying to any citizen, except for 

3 reasons applicable alike to every race or color, the full accom- 

4 modations, advantages, facilities, and privileges in said section 

5 enumerated, or by aiding or inciting such denial, or whoever 

6 makes any discrimination, distinction, or restriction on 

7 account of color or race, or except for good cause, applicable 

8 alike to all citizens of every color or race whatever, in respect 

9 to the admission of any citizen to, or his treatment in, any 
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10 inn, restaurant, eating-house, barber-shop, bath-house, theater, 

11 skating-rink, or other public place of amusement or accommo- 

12 dation, whether such place is licensed or not, or whoever aids 

13 or incites such discrimination, distinction, or restriction, for 

14 each and every such offense is liable in damages in an amount 

15 not less than fifty dollars, which may be recovered in an 

16 Action at law brought for that purpose. 

Sections 53, 54. That the statute of 1893, page 220, relating to the 
rights of persons, be codified by adding two sections, to be numbered 
fifty-three and fifty-four, to read: 

Section 53. It is unlawful for any corporation, person, or 

2 association, or the proprietor, lessee, or the agents of either, of 

3 any opera-house, theater, melodeon, museum, circus, caravan, 

4 race-course, fair, or other place of public amusement or enter- 

5 tainment, to refuse admittance to any person over the age of 

6 twenty-one years, who presents a ticket of admission acquired 

7 by purchase, or who tenders the price thereof for such ticket, 

8 and who demands admission to such place. Any person under 

9 the influence of liquor, or who is guilty of boisterous conduct, 

10 or any person of lewd or immoral character, may be excluded 

11 from any such place of amusement, 

Section 54. Any person who is refused admission to any 

2 place of amusement contrary to the provisions of the last 

3 preceding section, is entitled to recover from the proprietor, 

4 lessee, or their agents, or from any person, corporation, or 

5 association, or the directors thereof, his actual damages, and 

6 one hundred dollars in addition thereto. 

Section 58. That section fifty-eight be repealed. Its subject-matter 
is provided for in section eighty-two. 

Section 60. That section sixty read: 

Section 60. All marriages of white persons with negroes, 
2 mongolians, or mulattoes are illegal and void. 

" Mongolians " inserted. 

Section 61. That section sixty-one read: 

Section 61. A subsequent marriage contracted by any per- 

2 son during the life of a former husband or wife of such person, 

3 with any person other than such former husband or wife, is 

4 illegal and void from ihe beginning, unless: 

5 1. The former marriage has been annulled or dissolved by 

6 a decree entered at least one year prior to such subsequent 

7 marriage; 
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8 2. Unless such former husband or wife was absent, and not 

9 known to such person to be living for the space of five succes- 

10 sive years immediately preceding such subsequent marriage, or 

11 was generally reputed, or believed by such person, to be dead 

12 at the time such subsequent marriage was contracted; 

13 In either of which cases the subsequent marriage is valid 

14 until its nullity is adjudged by a competent tribunal. 

The words " rendered and made" in subdivision one have been 
stricken out, and "entered" inserted. There is no satisfactory evidence 
of a decree of divorce other than its entry on the records of the court, 
and before such entry the parties should be regarded as still married, 
so far at least as concerns their power to contract another marriage. 

Sectiqn 63. That section sixty-three read: 

Section 63. All marriages contracted without this state, 

2 which are valid by the laws of the country in which the same 

3 were contracted, -are valid in this state, except that when 

4 residents of this state, in order to evade any of the provisions 

5 of this chapter, and with an intention of returning to reside 

6 within this state, go into another state or country, and there 

7 have their marriage solemnized, and afterwards return and 

8 reside here, the marriage is void in this state. 

Adding the clause beginning with " except." The legislature having 
declared it to be the policy of our laws to forbid the contracting of a 
marriage within one year after the entry of a decree of divorce, the law 
ought not to be capable of evasion by going to another state for the 
purpose of there contracting marriage. The amendment recommended 
corresponds to the rule declared by section seventeen hundred and ten 
of the Code of Georgia and by section ten of chapter one hundred and 
forty-five of the General Statutes of Massachusetts. 

Section 68. That section sixty-eight read: 

Section 68. Marriage must be licensed, solemnized, authen- 

2 ticated, and recorded as provided in this article; but non- 

3 compliance with its provisions by others than a party to a 

4 marriage does not invalidate it. 

The meaning of the section is not changed. 

Section 69. That section sixty-nine read: 

Section 69. All persons about to be joined in marriage must 

2 first obtain a license therefor from the county clerk of the 

3 county in which the marriage is to be celebrated, showing: 

4 1. The identity of the parties; 

5 2. Their real and full names and places of residence; 
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6 3. Their ages, if minors, or that they are over the ages of 

7 eighteen and twenty -one respectively, if adults; 

8 4. If the male is under the age of twenty-one, or the female 

9 under the age of eighteen years, the consent of the father, 
10 mother, or guardian, or of the one having charge of such per- 
il son, if such consent is given; or that such nonaged person has 

12 been previously, but is not at the time, married. For the pur- 

13 pose of ascertaining these facts, the clerk is authorized to 

14 receive affidavits or to examine parties and witnesses on oath, 

15 and reduce such examination to writing, to be by them sub- 

16 scribed. If the male is under the age of twenty-one years, or 

17 the female under the age of eighteen, and such person has not 

18 been previously married, no license must be issued by the 

19 clerk, unless the consent in writing of the parents of the per- 
' 20 son under age, or of one of such parents, or of his or her 

21 guardian, or of one having charge of such person, is presented 

22 to him; and such consent must be filed by the clerk. No 

23 license must be issued authorizing the marriage of a white 

24 person with a negro, mulatto, or mongolian. 

The clerk is excused from stating the ages of the parties unless they 
are minors, and from stating in the license, when the parties are minors, 
the facts proved before him or the consent filed authorizing the issue of 
the license, and providing that the testimony given before the clerk to 
authorize the issuing of the license be reduced to writing. 

Section 70. That section seventy read: 

Section 70. Marriage may be solemnized by either a justice 

2 of the supreme court, judge of the superior court, a justice of 

3 the peace, police judge, priest, or minister of the gospel of any 

4 denomination. 

The words "police judge " are inserted. 

Section 74. That section seventy-four read: 

Section 74. He must, within thirty days after the marriage, 

2 file such license and certificate with the county recorder, and 

3 at any time, while they remain in his possession, he must, at 

4 the request of either party, make and deliver to him or her, a 

5 certified copy thereof. 

Imposes on the clergyman or officer celebrating a marriage the duty, 
within thirty days thereafter, of filing the license and certificate of the 
marriage with the county recorder. 

Section 79. That section seventy-nine be repealed, because it prac- 
tically nullifies the other provisions of the code requiring the procuring 
of marriage licenses. 



»' 



RECOMMENDATIONS RESPECTING THE CIVIL CODE. 15 

Section 79^. That the section numbered seventy-nine and a half be 
numbered seventy -nine a (79a), and read: 

Section 79a. The provisions of this chapter, so far as they 

2 relate to the solemnizing of marriages, are not applicable to 

3 members of any particular religious denomination having, as 

4 such, any peculiar mode of entering the marriage relation; but 

5 such marriages must be declared, as provided in section seventy - 

6 six, and be acknowledged and recorded, as 'provided in section 

7 seventy-seven. Where a marriage is declared as provided in 

8 said section seventy-six, the husband must file said declaration 

9 with the county recorder within thirty days after such mar- 

10 riage, and upon receiving the same the county recorder must 

11 record the same; and if the husband fails to make such 

12 declaration and file the same for record, as herein provided, he 

13 is liable to the same penalties as any person authorized to 

14 solemnize marriages, who fails to make the return of such 

15 solemnization as provided by law. 

The words "procuring a license and" are omitted, thus requiring a 
license in every case, but leaving the mode of celebrating the marriage 
as at present. The penalties referred to in the section do not now exist, 
but we shall propose an amendment to the Penal Code to supply this 
deficiency. 

Section 84. That section eighty-four read: 

Section 84. A judgment of nullity of marriage does not affect 
2 the legitimacy of children begotten before the judgment. 

Makes the rule apply to all judgments adjudging marriages null. 

Section 94. That section ninety-four read: 

Section 94. Extreme cruelty is the wrongful infliction of 

2 grievous bodily injury or grievous mental suffering upon the 

3 other by one party to the marriage. 

The amendment inserts "wrongful" before "infliction." 

* 

Section 106. That section one hundred and six read: 

Section 106. Habitual intemperance is that degree of intem- 

2 perance from the use of intoxicants which disqualifies the 

3 person a great portion of the time from properly attending to 

4 business, or which would reasonably inflict a course of great 

5 mental anguish upon the innocent party. 

"Intoxicating drinks" changed to "intoxicants" as recommended by 
our predecessors. 
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Section 123. That section one hundred and twenty-three read : 

Section 123. Condonation of a cause of divorce, shown in 

2 the answer as a recriminatory defense, is a bar to such defense, 

3 unless the condonation is revoked, as provided in section one 

4 hundred and twenty-one. 

All the words of the present section after " one hundred and twenty- 
one" are omitted. Our predecessors concur in this amendment. 

Section 136. That section one hundred and thirty-six read: 

Section 136. Though judgment of divorce is denied, the 

2 court may, in an action for divorce, provide for the main- 

3 tenance by the husband, of the wife and children of the mar- 

4 riage, or any of them. 

The words " her children" are omitted and " children of the marriage" 
inserted, thus removing the implication of the present section that a 
husband may be compelled to support children of his wife, the fruit of 
her marriage to another. 

Section 137. That section one hundred and thirty-seven read: 

Section 137. While an action for divorce is pending the 

2 court may, in its discretion, require the husband to pay as 

3 alimony any money necessary to enable the wife to support 

4 herself or her children, or to prosecute or defend the action. 

5 When the husband wilfully deserts the wife, she may, without 

6 applying for a divorce, maintain in the superior court an action 

7 against him for permanent support and maintenance of herself 

8 or of herself and children. During the pendency of such action 

9 the court may, in its discretion, require the husband to pay as 

10 alimony any money necessary for the prosecution of the action 

11 and for support and maintenance, and execution may issue 

12 therefor in the discretion of the court. The final judgment in 

13 such action may be enforced by the court by such order or 

14 orders as in its discretion it may from time to time deem neces- 

15 sary, and such order or orders may be varied, altered, or 

16 revoked at the discretion of the court. If the existence of the 

17 marriage is denied, no alimony pendente lite must be allowed, 

18 until, upon a hearing for that purpose, had after due notice, 
19 . the court finds from the evidence the fact of the existence of 

20 the marriage. Such hearing and finding, however, must not 

21 affect the trial of the action upon the merits, or the judgment 

22 rendered thereon. 

The last sentence has been added to permit the court to make 
inquiries, pending a divorce suit, where the marriage is denied, respect- 
ing the existence of the marriage, for the purpose of determining 
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whether to direct the payment of alimony, but providing that such 
order shall not affect the trial of the action on the merits. 

Section 144. That section one hundred and forty-four be repealed. 
The section is unnecessary, and, in so far as it implies that if a divorce 
is for a cause other than adultery, the legitimacy of the children of the 
marriage may, under any circumstances, be affected, is misleading. 

Section 146. That section one hundred and forty-six read: 

Section 146. In case of the dissolution of the marriage by 

2 the decree of a court of competent jurisdiction, the community 

3 property and the homestead must be assigned as follows: 

4 1. If the decree is rendered on the ground of adultery or 

5 extreme cruelty, the community property must be assigned to 

6 the respective parties in such proportions as the court, from all 

7 the facts of the case, and the condition of the parties, may 

8 deem just; but in no event must less than one half thereof be 

9 awarded to the innocent party; 

10 2. If the decree is rendered on any other ground than that 

11 of adultery or extreme cruelty, the community property must 

12 be equally divided between the parties; 

13 3. If a homestead has been selected from the community 

14 property, it may be assigned to the innocent party, either 

15 absolutely, or for a limited period, subject, in the latter case, 

16 to the future disposition of the court, or it may, in the dis- 

17 cretion of the court, be divided, or be sold and the proceeds 

18 divided; 

19 4. If a homestead has been selected from the separate prop- 

20 erty of either,, it must be assigned to the former owner of such 

21 property, subject to the power of the court to assign it for a 

22 limited period to the innocent party. 

The words "but in no event must less than one half thereof be 
awarded to the innoeent party" are added to subdivision one. 

Section 161. That section one hundred and sixty-one read: 

Section 161. A husband and wife may hold property as 

2 joint tenants, tenants by entireties, tenants in common, or as 

3 community property. 

Inserting " tenants by entireties." 

Section 164. That section one hundred and sixty-four read: 

Section 164. All other property acquired after marriage by 

2 either husband or wife, or both, is community property; 

3 but whenever any property is conveyed, or transferred to, or 

2— cc 
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4 otherwise placed in the name of, a married woman, by an in- 

5 strument in writing, the presumption is that the title is thereby 

6 vested in her as her separate property. And in case the con- 

7 veyance is to such married woman and to her husband, or to 

8 her and any other person, the presumption is that the married 

9 woman takes the part conveyed to her, as tenant in common, 

10 unless a different intention is expressed in the instrument, and 

11 the presumptions in this section mentioned are conclusive in 

12 favor of a purchaser or incumbrancer in good faith and for a 

13 valuable consideration. And in cases where a married woman 

14 has conveyed, or shall hereafter convey, real property, her 

15 husband, or his heirs or assigns, are barred from commencing 

16 or maintaining any action to show that said real property was 

17 community property, or to recover said real property, as fol- 

18 lows: As to conveyances made prior to March fourth, eighteen 

19 hundred and ninety-seven, one year after such making; and as 

20 to conveyances made after such date, one year from the filing 

21 for record in the recorder's office of such conveyances respec- 

22 tivelv. 

Makes it clear that all stock standing on the books of a corporation 
in the name of a married woman is presumed to be her separate estate 
and may be dealt with by her as such in the absence of proof and notice 
to the contrary. 

Section 170. That section one hundred and seventy read: 

Section 170. The separate property of the husband is not 
2 liable for the debts of the wife. 

The words a contracted before marriage" at the end of the present 
section are omitted therefrom. It is a frequent occurrence that a wife 
after marriage does business on her own account, incurs liabilities, and 
executes evidences of indebtedness which are enforcible against her 
and her separate estate, but it is clear that it was never intended that 
her husband should be answerable for them, any more than for debts 
contracted by her prior to her marriage to him. 

Section 193. That section one hundred and ninety-three read: 

Section 193. All children born in wedlock are presumed 

2 to be legitimate. The issue of all marriages null in law, or 

3 dissolved by divorce, are legitimate. 

The amendment consists in the last sentence, and needs no explana- 
tion. 

Section 224. That section two hundred and twenty-four read: 

Section 224. A legitimate child cannot be adopted without 
2 the consent of its parents, if living; nor an illegitimate child 
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3 without the consent of its mother, if living; except that con- 

4 sent is not necessary from a father or mother deprived of civil 

5 rights, or adjudged guilty of adultery or cruelty, and for either 

6 cause divorced, or adjudged to be habitually intemperate in 

7 the use of intoxicants, or who has been judicially deprived of 

8 the custody of the child on account of cruelty or neglect; 

9 neither 'is the consent of any one necessary in the case of any 

10 abandoned child; provided, however, that any such child, being 

11 a half orphan, and kept and maintained in any orphan asy- 

12 lum in this state for more than two years, may be adopted 

13 with the consent of the managers of such orphans' home 

14 without the consent of the parent, unless such parent has paid 

15 toward the expenses of maintenance of such half orphan at 

16 least a reasonable sum during the said time, if able so to do. 

The words " habitual drunkard" are omitted and " habitually intem- 
perate in the use of intoxicants" inserted, to conform to the amend- 
ments proposed to section one hundred and six. 

Section 226. That section two hundred and twenty-six read : 

Section 226. Any person desiring to adopt a child may, 

2 for that purpose, petition the superior court of the county in 

3 which the petitioner resides. The person adopting a child, 

4 and the child adopted, and the other persons, if within or resi- 

5 dents of this state, whose consent is necessary, must appear 

6 before the court, and the necessary consent must thereupon be 

7 signed and an agreement executed by the person adopting, 

8 to the effect that the child shall be adopted and treated in all 

9 respects as his own lawful child should be treated. If the 

10 persons whose consent is necessary are not within or are not 

11 residents of this state, then their written consent, duly proved 

12 or acknowledged, according to sections eleven hundred and 

13 eighty-two and eleven hundred and eighty-three, must be filed 

14 in said superior court at the time of the application for adop- 

15 tion. 

The effect of the amendment proposed is to make the proceeding for 
adoption judicial and thereby to support it by the same intendments 
which are indulged in favor of other proceedings conducted in courts of 
record. 

Section 227. That section two hundred and twenty-seven read: 

Section 227. The court must examine all persons appear- 

2 ing before it pursuant to the last section, each separately, and 

3 if satisfied that the interests of the child will be promoted by 

4 the adoption, it must make an order declaring that the child 
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5 shall thenceforth be regarded and treated in all respects as the 

6 child of the person adopting. The petition, agreement, con- 

7 sent, and order must be filed and registered in the office of the 

8 county clerk in the same manner as papers in other special 

9 proceedings. 

The word " court" is inserted in place of " judge " and the last sentence 
is added for the purpose of making it clear that all the papers consti- 
tuting part of the adoption, or of the proceedings therefor, must be filed 
and preserved by the clerk. 

Section 230. That section two hundred and thirty read: 

Section 230. The father of an illegitimate child, by ac- 

2 knowledging it as his own in a writing signed by him in the 

3 presence of a competent subscribing witness, and, if married, 

4 by receiving it as such into his family with the consent of his 

5 wife, thereby adopts it as such; and such child is thereupon 

6 deemed for all purposes legitimate from the time of its birth. 

7 The foregoing provisions of this chapter do not apply to such 

8 an adoption. 

The amendment requires the adoption of an illegitimate child, by 
his alleged father, to be evidenced, in all cases, by a writing signed by 
him in the presence of a subscribing witness. The attempts made in 
this state, when men of great wealth have died unmarried, to prove 
them to have been fathers of illegitimate children, adopted by some 
parol declaration, have been so frequent within the last two decades as 
to engender the conviction that the section, as it now stands, has been 
fruitful of scandal and perjury, and that it ought to be made more 
barren of thege vicious products. 

Sections 242, 243, 244, 245. That sections two hundred and forty-two, 
two hundred and forty-three, two hundred and forty-four, and two hun- 
dred and forty-five be repealed, because the subject-matters thereof are 
controlled by sections seventeen hundred and forty-seven, seventeen 
hundred and fifty-eight, and seventeen hundred and ninety-three of the 
Code of Civil Procedure. 

Section 246. That section two hundred and forty-six read: 

Section 246. In awarding the custody of a minor, or in 

2 appointing a general guardian, the court or officer is to be 

3 guided by the following considerations: 

4 1. By what appears to be for the best interest of the child in 

5 respect to its temporal and its mental and moral welfare ; and 

6 if the child is of a sufficient age to form an intelligent prefer- 

7 ence, the court may consider that preference in determining the 

8 question; 
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9 2. As between parents adversely claiming the custody or 

10 guardianship, neither parent is entitled to it as of right; but 

11 other things being equal, if the child is of tender years, it 

12 should be given to the mother; if it is of an age to require edu- 

13 cation and preparation for labor or business, then to the father; 

14 3. Of two persons equally entitled to the custody in other 

15 respects, preference is to be given as follows: 

16 (1) To a parent; 

17 (2) To one who was indicated by the wishes of a deceased 

18 parent; 

19 (3) To one who already stands in the position of a trustee 

20 of a fund to be applied to the child's support; 

21 4. Any parent who knowingly or willingly abandons, or 

22 having the ability so to do, fails to maintain his minor child 

23 under the age of fourteen years, forfeits the guardianship of 

24 such child; and any parent or guardian who knowingly per- 

25 mits his child or ward to remain for the space of one year in 

26 any orphan asylum of this state, wherein such child is sup- 

27 ported by charity, and who, during such period, fails to give 

28 notice in writing to the managers or officers of such asylum 

29 that he is such parent or guardian, abandons and forever 

30 forfeits all right to the guardianship, care, custody, and control 

31 of such child. The officers and managers of any orphan asylum 

32 having any such abandoned child in its care have the preferred 

33 right to the guardianship of such child. 

Subdivision four is added for the. purpose of codifying therein the 
statute of 1873-4, page 297, in relation to the care of orphan and 
abandoned children, excepting the penal provisions, which should form 
part of the Penal Code. 

Section 247. That section two hundred and forty-seven be repealed. 
The subject-matter of this section is provided for in section seventeen 
hundred and fifty-three of the Code of Civil Procedure. 

Sections 248, 249. That sections two hundred and forty-eight and 
twoThundred and forty-nine be repealed. The provisions of these sec- 
tions are included in section seventeen hundred and fifty-three of the 
Code of Civil Procedure. 

Section 257. That section two hundred and fifty-seven be repealed. 
This section purports to deny the guardian the right to his discharge 
until one year after the ward has attained his majority. This makes it 
practically impossible to settle the accounts between the guardian and 
ward until the latter is more than one year beyond his majority. This, 
we think, is inexpedient. 
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Section 258. That section two hundred and fifty-eight be repealed,' 
because in conflict with, and supplanted by, the statute of 1897, page 
311, establishing a lunacy commission and providing for the manage- 
ment of state hospitals for the insane. 

Sections 264 to 276. That the statute of 1875-6, page 842, relative 
to masters and apprentices, as amended by the statute of 1880, page 
28, be codified so as to take the place of sections two . hundred and 
sixty-four to two hundred and seventy-six, inclusive, being the whole 
of Title IV, and the headline of that title be changed from "Master 
and Servant " to "Master and Apprentice." That such codification 
consist of sections two hundred and sixty-four to two hundred and 
seventy-six inclusive, to read: 

Section 264. Every minor of the age of fourteen years or 

2 upwards may be bound by indenture as an apprentice to any 

3 mechanical trade or art or the occupation of farming to the 

4 age of eighteen years, if a female, or to the age of twenty-one 

5 years, if a male. 

Section 265. A minor, with his consent, may be bound by 

2 his father, or, in case of his death or incompetency, or where 

3 he has wilfully abandoned his family for one year without 

4 making suitable provision for their support, or is habitually 

5 intemperate in the use of intoxicants, or is a vagrant, then by 

6 his mother or legal guardian. An executor, who, by the will 

7 of the father, is directed to bring up a child to a trade or 

8 calling, has power to bind by indenture in like manner as the 

9 father might have done, if living. If a child is illegitimate, 

10 the mother alone has power to bind him. ' If a minor has no 

11 parent or guardian competent to act for him, he may bind 

12 himself, with the approval of the superior court of the county 

13 wherein he resides. If the mother of a minor, whether legiti- 

14 mate or illegitimate, marries after his birth, she cannot bind 

15 him without the approval of such superior court. 

Section 266. Every indenture of apprenticeship must be 

2 executed in duplicate, must state the age of the minor, and, 

3 except as hereinafter provided, must show that he consented 

4 thereto, must be signed by him and the person binding 

5 and the master, and when made with the approval of the 

6 superior court, a certified copy of the order of approval must 

7 be attached to the indenture. One copy of the indenture must 

8 be delivered to the master and the other kept for the use of 

9 the minor by his parent or guardian when- executed by him, 
10 or, when made with the approval of the court, it must be filed 
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and deposited with the clerk for safekeeping for the use of the 
minor. No indenture binds the minor after the default of the 
master, but thereafter the minor may be bound anew. Every 
indenture entered into otherwise than as herein provided is, 
as against the apprentice, absolutely void. 

Section 267. Facts of incapacity, desertion, habitual intem- 
perance, and vagrancy must be decided in said court by a jury, 
before the indenture can take effect, and an indorsement on the 
indenture, under seal of the court, that the charge or charges 

5 are proved, is sufficient evidence of the mother's power to give 

6 such consent; but if the jury does not find the charge or 

7 charges to be true, the person at whose instance such proceed- 

8 ings may have been had must pay all costs attending the same. 

Section 268. When a minor is poor, homeless, chargeable 

2 to the county or state, or an outcast who has no visible means 

3 of obtaining an honest livelihood, the superior court may, 

4 with his consent, bind him as an apprentice during his minor- 

5 ity. Proceedings therefor may be instituted by any citizen, 

6 and no fee must be charged by any officer for any act in con- 

7 nection therewith. In all indentures by the court for binding 

8 out an orphan or homeless minor as an apprentice there must 

9 be inserted, among other things, a clause to the following effect: 

10 that the master to whom such minor is bound must cause him 

11 to be taught to read and write and the ground rules of arith- 

12 meti<5, ratio and proportion, and must give him the requisite 

13 instruction in the different branches of his trade or calling, 

14 and, at the expiration of his term of service, must give him 

15 two whole new suits of clothes and the sum of fifty dollars gold; 

16 and if a female, she must have two neW suits of clothes and 

17 the sum of fifty dollars gold, the two new suits in either case 

18 to be worth at least sixty dollars gold. 

Section 269. A master must not remove his apprentice out 

2 of the state, and must pay and deliver to him the money, 

3 clothes, and other property to which he is entitled under the 

4 indenture of apprenticeship, to be held by him as his sole 

5 property. 

Section 270. Parents and guardians and such court must, 

2 from time to time, inquire into the treatment of children 

3 bound by them respectively, or with their approval, and the 

4 judges of such courts are responsible for the charge of appren- 

5 tices bound by a court or with its approval, and must defend 
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6 them from all cruelty, neglect, breach of contract, or miscon- 

7 duct on the part of their masters. 

Section 271. The superior court must hear the complaints 

2 of apprentices who reside within the county against their 

3 masters, alleging undeserved or immoderate correction, insuf- 

4 ficient allowance of food, raiment, or lodging, want of instruc- 

5 tion in the different branches of their trade or calling, or that 

6 they are in danger of being removed out of the state, or any 

7 violation of the indenture of apprenticeship, and the court 
^ 8 must hear and determine such case and make such order 

9 therein as will relieve the party in the future. 

Section 272. The superior court has power, where circum- 

2 stances require it, to discharge an apprentice from his appren- 

3 ticeship, and, in case any money or other thing has been paid 

4 or contracted to be paid by either party in relation to the 

5 apprenticeship, the court must make such order concerning 

6 the same as seems just and reasonable. If the apprentice so 

7 discharged was originally bound by the superior court, it must, 

8 if found necessary, again bind such minor, if under age. 

Section 273. Every master is liable to an action on the 

2 indenture for a .breach of any covenant thereof on his part. 

3 All damages recovered in such action, after deducting neces- 

4 sary charges in its prosecution, belong to the minor, and must 

5 be applied and appropriated to his use by the person recover- 

6 ing it in his behalf, and must be paid to the minor, if a male, 

7 at the age of twenty-one years, and if a female, at the age of 

8 eighteen years. If no action is brought during the minority 

9 of the apprentice, it may be commenced by him in his own 
10 name at any time within two years after his coming of age. 

Section 274. An apprentice who is guilty of any gross mis- 

2 behavior, or refusal to do his duty, or wilful neglect thereof, 

3 is liable to the complaint of his master in the superior court of 

4 the county wherein the apprentice resides. Such complaint 

5 must set forth the circumstances of the case, and have attached 

6 thereto a citation, signed by the clerk of the court, requiring 

7 him and all persons who have covenanted in his behalf to 

8 appear and answer the complaint within ten days after the 

9 service thereof. The complaint and citation must be served 

10 in the manner required for serving civil process. When the 

11 parties have answered, or when, though they have not answered, 

12 the time therefor allowed after the service of the complaint 
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13 has expired, the court must proceed to hear and determine the 

14 cause, and, if the- evidence warrants it, may render judgment 

15 that the master be discharged from the contract of apprentice- 

16 ship and for costs of suit. Such costs may be recovered from 

17 the parent or guardian of the minor, if there is any who signed 

18 the indenture, and execution therefor may issue accordingly. 

19 If there is no parent or guardian liable for such costs, execu- 

20 tion may be Jssued therefor against the minor, or the amount 

21 thereof may be recovered in an action against him after he 

22 % arrives at full age. He is also liable to the master in an 

23 action on the indenture for the breach of any covenant on the 

24 part of the apprentice contained therein, committed before 

25 the master was discharged from the indenture. 

Section 275. It is unlawful for any person -to entice, coun- 

2 sel, or persuade to run away any apprentice, or to employ, 

3 harbor, or conceal him, knowing him to be a runaway. Any 

4 party so^ offending is guilty of a misdemeanor, and may be 

5 fined not less than fifty dollars and not more than one hun- 
• 6 dred dollars, to be recovered by the master in any court having 

7 jurisdiction. 

Section 276. Whenever any master wishes to remove out of 

2 the state, or to quit his trade or business, he must appear with 

3 his apprentice before the superior court of the county in which 

4 the latter resides, and if the court is satisfied that the master 

5 has done justice to the apprentice for the time he has had 

6 charge of him, the court has power to discharge the master 

7 from the indenture and to again bind the apprentice, if 

8 necessary. 

In this codification it will be observed that section one of the statute 
has been made section 264; sections two and seven, 265; sections three, 
four, five, and twelve, 266; section six, 267; section eight and the latter 
part of section nine, 268; the first clause of section nine, and all of 
section ten. 269; .section eleven, 270; section thirteen, 271; section 
fourteen, 272; sections fifteen and sixteen, 273; section seventeen, 274; 
section nineteen, 275; section twenty, 276. Section eighteen has been 
omitted. It purports to make the parties to an indenture of appren- 
ticeship liable to the master for any breach thereof. The theory of the 
statute is that the contract of apprenticeship is not made by the minor, 
but by his parent or guardian. If such parent or guardian is made 
personally liable on the contract a parent will rarely, and a guardian 
never, enter into it. It seems sufficient that, as provided in section 274, 
such parent or guardian is made answerable for the cost of a proceeding 
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brought by the master to be released from the indenture. The master 
on his part is not absolutely bound, because he may, if he wishes to 
remove from the state, or to quit his trade or business, apply to be 
relieved from his contract, and he may take like action whenever the 
apprentice is guilty of neglect, refusal to do his duty, or gross 
misbehavior. 

Section 299. That section two hundred and ninety-nine read: 

Section 299. No corporation hereafter formed must pur- 

2 chase, locate, or hold property, in any county in this state, 

3 other than the county in which its orginal articles of incorpo- 

4 ration are filed, without filing a copy of the copy of its articles 

5 of incorporation filed in the office of the secretary of state, 

6 duly certified by such secretary of state, in the office of the 

7 county clerk of the county in which such property is situated, 

8 within sixty days after such purchase or location is made. 

9 Every corporation now in existence, whether formed under the 

10 provisions of this code or not, must, within ninety days after 

11 the passage of this section, file such certified copy of the copy 

12 of its articles of incorporation in the office of the county clerk 

13 of every county in this state in which it holds any property, 

14 except the county. where the original articles of incorporation 

15 are filed; and if any corporation hereafter acquires any property 

16 in a county other than that in which it now holds property, it 

17 must, within ninety days thereafter, file with the clerk of such 

18 county such certified copy of the copy of its articles of incorpo- 

19 ration. The copies filed with the several county clerks, and 

20 certified copies thereof, have the same force and effect in evi- 

21 dence as the originals. Any corporation failing to comply with 

22 the provisions of this section cannot maintain or defend any 

23 action or proceeding in relation to such property, its rents, 

24 issues, or profits, until such articles of incorporation, and such 

25 certified copy of its articles of incorporation, and such certified 

26 copy of the copy of its articles of incorporation, are filed at the 

27 places directed by the general law and this section; provided, 

28 that all corporations are liable in damages for any and all loss 

29 that may arise by the failure of such corporation to perform 

30 any of the foregoing duties within the time mentioned in this 

31 section; and provided further, that the said damages may be 

32 recovered in an action brought in any court of this state of 

33 competent jurisdiction, by any party or parties suffering the 

34 same. 

The words "other than the county in which its original articles of 
incorporation are filed" inserted. 
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Section 301. That section three hundred and one read: 

* Section 301. Every corporation formed under this title 

2 may adopt a code of by-laws for its government not inconsist- 

3 ent with the constitution and laws of this state. The assent 

4 of stockholders representing a majority of all the subscribed 

5 capital stock, or of a majority of the members, if there is no 

6 capital stock, is necessary to adopt by-laws, if they are adopted 

7 at a meeting called for that purpose; and in the event of such 

8 meeting being called, two weeks' notice of the same by adver- 

9 tisement in some newspaper published in the county in which 

10 the principal place of business of the corporation is located, 

11 or if none is published therein, then in a paper published in 

12 an adjoining county, must be given by order of the acting 

13 president. The written assent of the holders of two thirds of 

1 4 the stock, or of two thirds of the members, if there is no 

15 capital stock, is effectual to adopt a code of by-laws without a 

16 meeting for that purpose. 

Corporations are by the amendment left to adopt by-laws or not as to 
their stockholders or members shall seem best, and the time for adoption 
is freed from restriction. 

Section 302. That section three hundred and two read: 

Section 302. The directors of a corporation must be elected 

2 annually by the stockholders or members, and if no provision 

3 is made in the by-laws for the time of election, the election 

4 must be held on the first Tuesday in June. Notice of such 

5 election must be given as prescribed in section three hundred 

6 and one. 

Striking out the words "and the right to vote determined" after 
"given." The right to vote is controlled by section three hundred and 
seven. 

Section 303. That section three hundred and three read: 

Section 303. A corporation may, by its by-laws, provide for: 

2 1. The time, place, and manner of calling and conducting 

3 its meetings, and may dispense with notice of all regular meet- 

4 ings of stockholders or directors; 

5 2. The number of stockholders or members constituting a 

6 quorum; 

7 3. The mode of voting by proxy; 

8 4. The qualifications and duties of directors, and also the 

9 time of their annual election, and the mode and manner of 

10 giving notice thereof; 

11 5. The compensation and duties of officers; 
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12 6. The manner of election and the tenure of office of all 

13 officers other than the directors; 

14 7. Suitable penalties for violations of by-laws, not exceeding, 

15 in any case, one hundred dollars for any one offense; 

16 8. The newspaper in which all notices of the meetings of 

17 stockholders or board of directors, notice of which is required, 

18 must be published, which must be some newspaper published 

19 in the county where the principal place of business of the 

20 corporation is* located, or if none is published therein, then in . 

21 a newspaper published in an adjoining county; provided, that 

22 when the by-laws prescribe the newspaper in which said pub- 

23 lication shall be made, if from any cause, at the time any 

24 publication is desired to be made, the publication of such 

25 newspaper shall have ceased, the board of directors may, by 

26 an order entered on the records of the corporation, direct the 

27 publication to be made in some other newspaper published in 

28 the county, or if none is published therein, then in an adjoining 

29 county. 

The words "where no other provision is specially made" stricken out 

after " by-laws" where that word first occurs. 

Section 304. That section three hundred and four read: 

Section 304. All by-laws adopted m'ust be certified by a 

2 majority of the directors and secretary of the corporation, and 

3 copied in a legible hand, in some book kept in the office of the 

4 corporation, to be known as the " book of by-laws," and the 

5 book must then be opened to the inspection of the public during 

6 office hours each day except holidays. The by-laws may be 

7 repealed or amended, or new by-laws may be adopted, at the 

8 annual meeting, or at any other meeting of the stockholders or 

9 members, called for that purpose by the directors, by a vote 

10 representing two thirds of the subscribed stock, or by two 

11 thirds of the members. The written assent of the holders of 

12 two thirds of the stock, or two thirds of the members if there 

13 is no capital stock, is effectual to repeal or amend any by-law, 

14 or to adopt additional by-laws. The power to repeal and 

15 amend the by-laws, and adopt new by-laws, may, by a similar 

16 vote at any such meeting, or similar written assent, be delegated 

17 to the board of directors. The power, when delegated, may be 

18 revoked by a similar vote, at any regular meeting of the stock- 

19 holders or members. Whenever any amendment or new 

20 by-law is adopted, it must be copied in the book of by-laws 

21 with the original by-laws, and immediately after them. If any 

22 by-law is repealed, the fact of repeal, with the date of the meet- 
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23 ing at which the repeal was enacted, or written assent was filed, 

24 must be stated in said book. Until copied or stated as herein- 

25 before required, no by-law, nor any amendment or repeal 

26 thereof, can be enforced against any person, other than the 

27 corporation, not having actual notice thereof. 

The provisions of the present section, declaring that no by-law, or any 
amendment thereof, shall take effect until copied in the book of by-laws, 
is modified so as to permit ■ by-laws and amendments to be treated as 
valid and enforcible against the corporation and persons having notice 
thereof. By-laws have often been published and generally acted upon 
both by the corporation and by others, and then their effect has been 
sought to be avoided on account of the failure of the proper officer to 
perform his duty of copying them as the code directed. 

Section 309. That section three hundred and nine read: 

Section 309. The directors of corporations must not make 

2 dividends, except from the surplus profits arising from the 

3 business thereof; nor must they create any debts beyond their 

4 subscribed capital stock; nor must they divide, withdraw, or 

5 pay to the stockholders, or any of them, any part of the capital 

6 stock, except as hereinafter provided, nor reduce or increase the 

7 capital stock, except as herein specially provided. For a viola- 

8 tion of the provisions of this section, the directors under whose 

9 administration the same may have happened (except those 

10 who may have caused their dissent therefrom to be entered at 

11 large on the minutes of the directors at the time, or were not 

12 present when the same did happen) are, in their individual or 

13 private capacity, jointly and severally liable to the corporation, 

14 and to the creditors thereof, to the full amount of the capital 

15 stock so divided, withdrawn, paid out, or reduced, or debt con- 

16 tracted; and no statute of limitation is a bar to any suit against 

17 such directors for any sums for which they are liable by this 

18 section; provided, however, that where a corporation has been 

19 heretofore or may hereafter be formed for the purpose, among 

20 other things, of acquiring, holding, and selling real estate, 

21 water, and water rights, the directors of such corporation may, 

22 with the consent of stockholders representing two thirds of the 

23 capital stock thereof , given at a meeting called for that purpose, 

24 divide among the stockholders the land, water, or water rights 

25 so by such corporation held, in the proportions to which their 

26 holdings of such stock at the time of such division entitle them. 

27 All conveyances made by the corporation in pursuance of this 

28 section must be made and received subject to the debts of such 

29 corporation existing at the date of the conveyance thereof. 
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30 Nothing herein prohibits a division and distribution of the 

31 capital stock of any corporation which remains after the pay- 

32 ment of all its debts, upon its dissolution, or the expiration of 

33 its term of existence. 

The words "nor must they divide, withdraw, or pay to the stock- 
holders, or any of them, any part of the capital stock," where those 
words first occur, are omitted because they were undoubtedly inadvert- 
ently inserted. The words "in the event bf its dissolution," are also 
omitted, because their presence makes it impossible to enforce the 
liability against the directors unless the corporation is first dissolved, 
which could not have been the intention of the legislature. 

Section 310. That section three hundred and ten read: 

Section 310. The board of directors may be removed from 

2 office by a vote of two thirds of the members, or of stock- 

3 holders holding two thirds of the capital stock, at a general 

4 meeting held after previous notice, of the time and place, and 

5 of the intention to propose such removal. Meetings of stock- 

6 holders for this purpose may be called by the president, or by 

7 a majority of the directors, or by members or stockholders 

8 holding at least one half .of the votes. Such calls must be in 

9 writing, and addressed to the secretary, who must thereupon 

10 give notice of the time, place, and object of the meeting, and 

11 by whose order it is called. If the secretary refuses to give. the 

12 notice, or if there is none, the call may be addressed directly to 

13 the members or stockholders, and be served as a notice, in 

14 which case it must specify the time and place of meeting. The 

15 notice must be given in the manner provided in section three 

16 hundred and one of this title, unless other express provision 

17 has been made therefor in the by-laws. In case the board of 

18 directors is so removed, a new board may be elected at the 

19 same meeting. 

The amendment, while it authorizes the removal of the whole board 
of directors by a two-thirds vote of the members or stockholders, denies 
the power to remove less than the whole number by such vote. The 
reason for this is that by the system of cumulative voting, sanctioned 
by section three hundred and seven, a minority may obtain a repre- 
sentation in the board of directors. If so, a director elected to represent 
a minority of one third ought not to be removable by the subsequent 
vote of the other two thirds, and the system of cumulative voting and 
minority representation thus made ineffective. 

Section 311. That section three hundred and eleven read: 

Section 311. Whenever, from any cause, there is no person 
2 authorized to call or to preside at a meeting of a corporation, 



RECOMMENDATIONS RESPECTING THE CIVIL CODE. 31 

3 any justice of the peace of the county where such corporation is 

4 established may, on written application of three or more of the 

5 stockholders or of the members thereof, issue a warrant to one 

6 of the stockholders or members, directing him to call a meet- 

7 ing of the corporation, by giving the notice required, and the 

8 justice may, in the same warrant, direct such person to preside 

9 at such meeting until a clerk is chosen and qualified, if there is 

10 no other officer . present legally authorized to preside thereat. 

11 The application of a number of stockholders less than three, 

12 but holding a majority of the capital stock, has the same effect 

13 as an application by three or more stockholders or members. 

By the amendment proposed the holders of a majority of the stock, 
though their number is less than three, are authorized to apply to the 
justice to issue a warrant for an electron. 

Section 312. That section three hundred and twelve read: 

Section 312. At all elections or votes had for any purpose . 

2 there must be a majority of the subscribed capital stock, or of 

3 the members, represented, either in person or by proxy in 

4 writing. Every person acting therein, in person or by proxy 

5 or representative, must be a member thereof, or a stockholder 

6 having stock in his own name on the stock books of the corpo- 

7 ration at least ten days prior to the election. Any vote or 

8 election had other than in accordance with the provisions of 

9 this article is voidable at the instance of absent or any stock - 
\ 10 holders or members, and may be set aside by petition to the 

11 superior court of the county where the same was held. Any 

; 12 regular or called meeting of the stockholders or members may 

[ 13 adjourn from day to day, or from time to time, if for any rea- 

: 14 son there is not present a majority of the subscribed stock or 

15 members, or no election had — such adjournment and the 

■ 16 reasons therefor being recorded in the journal of proceedings 

17 of the board of directors. 

u District court" changed to "superior court," and the words "bona 
fide" omitted before "stockholders." For the purpose of elections per- 
sons appearing upon the books of the corporations to be stockholders 
should be permitted to vote, and election officers should not be vested 
with authority, as was held in Smith v. San Francisco, 115 Cal. 584, to 
deny to such a stockholder the right to vote, on the claim that for some 
reason he is not a bona fide stockholder. 

Section 314. That section three hundred and fourteen read: 

Section 314. If from any cause an election does not take 
2 place on the day appointed by law or the by-laws, or otherwise, 
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3 it may be held on any day thereafter as is provided for in such 

4 by-laws, or to which such election may be adjourned or ordered 

5 by the directors. If an election has not been held at the 

6 appointed time, and no adjourned or other meeting for the 

7 purpose has been ordered by the directors, a meeting may be 

8 called by the stockholders as provided in section three hundred 

9 and ten. 

■" In " is stricken out and " by law or " inserted, and the words " or other- 
wise " also inserted after " by-laws," so that the provisions of the section 
may extend to all elections, howsoever .authorized. 

Section 315. That section three hundred and fifteen read: 

Section 315. Upon the application of any person or body 

2 corporate aggrieved by any election held by any corporate body, 

' 3 the superior court of the county in which such election is held 

4 must proceed forthwith to hear the allegations and proofs of the 

5 parties, or otherwise inquire into the matters of complaint, and 

6 thereupon confirm the election, order a new one, or direct such 

7 other relief in the premises as accords with right and justice. 

8 Upon filing the petition, and before any further proceedings 

9 are had under this section, five days' notice of the hearing must 

10 be given, under the direction of the court or the judge thereof, 

11 to the adverse party, or those to be affected thereby. 

"District court of the district" stricken out and "superior court of 
the county " inserted. 

Section 321a. That section three hundred and twenty-one a read: 

Section 321a. Every corporation may change its principal 

2 place of business from one place to another in the same county, 

3 or from one city or county to another city or county within 

4 this state. Before such change is made, the consent, in writing, 

5 of the holders of two thirds of the capital stock must be obtained 

6 and filed in the office of the corporation. When such consent 

7 is obtained and filed, notice of the intended removal or change 

8 must be published, at least once a week for three successive 

9 weeks, in some newspaper published in the county wherein said 

10 principal place of business is situated, if there is one published 

11 therein; if not, in a newspaper of an adjoining county, giving 

12 the name of the county or city where it is situated, and that to 

13 which it is intended to remove it. A copy of such consent,^ 

14 certified by the secretary of such corporation, together with a 

15 certified copy of the resolution of the board of directors direct- 

16 ing such publication, and an affidavit showing the due publi- 

17 cation of such notice, must be filed in the office of the county 
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18 clerk of the county to which such place of business is changed. 

19 From the time of filing such papers, the place of business of 

20 such corporation is deemed to have been changed to such 

21 county. 

The change is by the addition of the last two sentences, which are 
self-explanatory. 

Section 322. That section three hundred and twenty-two read: 

Section 322. Each stockholder of a corporation is individu- 

2 ally and personally liable for such proportion of all its debts and 

3 liabilities contracted or incurred during the time he was a stock- 

4 holder as the amount of stock or shares owned by him bears to 

5 the whole of the subscribed capital stock or shares of the corpo- 

6 ration. Any creditor of the corporation may institute joint or 

7 several actions against any of its stockholders, for the propor- 

8 tion of his claim payable by each, and in such action the court 

9 must ascertain the proportion of the claim or debt for which 

10 each defendant is liable, and a several judgment must be ren- 

1 1 dered against each, in conformity therewith. If any stockholder 

12 pays his proportion of any debt due from the corporation, 

13 incurred while he was such stockholder, he is relieved from 

14 any further personal liability for such debt, and if an action 

15 has been brought against him upon such debt, it must be 

16 dismissed, as to him, upon his paying the costs, or such pro- 

17 portion thereof as may be properly chargeable against him. 

18 The liability of each stockholder is determined by the amount 

19 of stock or shares owned by him at the time the debt or 

20 liability was incurred; and such liability is not released by 

21 any subsequent transfer of stock. The. term stockholder, as 

22 used in this section, applies not only to such persons as appear 

23 by the books of the corporation to be such, but also to every 

24 equitable owner of stock, although the same appears on the 

25 books in the name of another; and also to every person who 

26 has advanced the installments or purchase money of stock in 

27 the name of a minor, so long as the latter remains a minor; 

28 and also to every guardian, or other trustee, who voluntarily 

29 invests any trust funds in the stock. Trust funds in the 

30 hands of a guardian, or trustee, are not liable under the pro- 

31 visions of this section, by reason of any such investment; nor 

32 must the person for whose benefit the investment is made be 

33 responsible in respect to the stock until he becomes competent 

34 and able to control the same; but the responsibility of the 

35 guardian or trustee making the investment continues until 

36 that period. Stock held as collateral security, or by a trustee, 
3— cc 
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37 or in any other representative capacity, does not make the 

38 holder thereof a stockholder within the meaning of this sec- 

39 tion, except in the cases above mentioned, so as to charge him 

40 with any proportion of the debts or liabilities of the corpora- 

41 tion; but the pledgor, or person or estate represented, is to be 

42 deemed the stockholder, as respects such liability. In a cor- 

43 poration having no capital stock, each member is individually 

44 and personally liable for an equal share of its debts and 

45 liabilities, and similar actions may be brought against him, 

46 either alone or jointly with other members, to enforce such 

47 liability as by this section may be brought against one or 

48 more stockholders, and similar judgments may be rendered. 

49 The liability of each stockholder of a corporation formed under 

50 the laws of any other state or territory of the United States, 

51 or of any foreign country, and doing business within this state, 

52 is the same as the liability of a stockholder of a corporation 

53 created under the constitution and laws of this state. 

Substitutes for the first sentence of the present section the language 
of section three of article twelve of the Constitution. As the section 
now stands it is believed to be unconstitutional. (See Larabee v. Bald- 
win, 35 Cal. 155.) Also strikes out the words "his proportion," and 
inserts in two places the words " an equal share." 

Section 323. That section three hundred and twenty- three read: 

Section 323. All corporations for profit must issue certifi- 

2 cates for stock when fully paid up, signed by the president and 

3 secretary, and may provide, in their by-laws, for issuing cer- 

4 tificates prior to full payment, under such restrictions and for 

5 such purposes as their by-laws may provide, but any certificate 

6 issued prior to full payment must show on its face what 

7 amount has been paid thereon. 

The change is in the last clause, requiring a certificate issued prior 
to full payment to show the amount paid thereon. 

Section 325. That section three hundred and twenty-five read: 

Section 325. Shares of stock in corporations standing on 

2 the books of the corporation in the name of a married woman 

3 may be transferred by her, her agent or attorney, without the 

4 signature of her husband, and in the same manner as if such 

5 married woman were a feme sole. All dividends payable upon 

6 any of such shares of stock may be paid to her, her agent or 

7 attorney, in the same manner as if she were unmarried; and 

8 any proxy or power given by her, touching any of such shares, 
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9 is valid and binding, and neither it nor any receipt for divi- 
10 dends need be signed by her husband. 

The amendment makes it clear that shares of stock standing in the 
name of a married woman are presumed to be her separate property, 
and may be dealt with by her as such in the absence of proof and 
notice to the contrary. 

Section 328. That a new section be added numbered three hundred 
and twenty-eight, to read: 

Section 328. Whenever a certificate of stock or of shares 

2 in a corporation organized under the laws of this state has 

3 been lost or destroyed, the owner thereof may bring an action 

4 against such corporation in the superior court of the county in 

5 which is located its principal place of business, for the purpose 

6 of obtaining a new or duplicate certificate. If by the books of 

7 the corporation the stock stands in the name of a person other 

8 than the plaintiff, or if by such books it appears that some 

9 other person claims or has some right, title, or interest in, or 

10 lien upon, such stock, all such persons must be made parties 

11 defendant with the corporation. Summons must be issued 

12 and served as in other civil actions, and in addition thereto, 

13 the court must direct its clerk to issue and cause to be pub- 

14 lished, at least once a week for four successive weeks, in some 

15 newspaper published in the county, a notice setting forth the 

16 pendency of the action, the names of the parties thereto, the 

17 court in which it is pending, the name of .the corporation 

18 issuing the stock, the number of the certificate and the num- 

19 ber of the shares, the name of the person mentioned as stock- 

20 holder in the certificate, and notifying all persons claiming 

21 said shares, or any of them, or any interest or lien therein or 

22 thereon, to be and appear before the court at a time and place 

23 to be designated in the notice not less than thirty days from 

24 the first publication thereof, then and there to show cause why . 

25 a new certificate should not be directed to be issued to the 

26 plain tiff, and to set forth their rights in or claim to such 

27 shares. If any one appears and answers or intervenes in the 

28 action, it must proceed to trial as in other civil cases, and 

29 the court must enter such judgment as from the facts estab- 

30 lished may be proper; but if no one appears within the time 

31 designated in such notice, nor within the time allowed by law 

32 after the service of such summons, the court must hear such 

33 evidence as may be offered in support of the allegations of the 

34 complaint, and make and file its decision thereon, and there- 

35 upon may enter its judgment canceling the lost or destroyed 
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36 certificate and directing the corporation, upon payment to it of 

37 all costs incurred by it in the premises and without costs 

38 against the corporation, to issue to the plaintiff a new or 

39 duplicate certificate. After the issuing of a neW certificate by 

40 the corporation pursuant to any judgment in such action, no 

41 action can ever be maintained by any person against the cor- 

42 poration in reference to said lost or destroyed certificate or the 

43 shares represented thereby, and thereafter any such action is 

44 forever barred as against the corporation. 

This section has been devised with a view of enabling persons who 
have lost certificates of stock to procure new certificates in lieu thereof? 
and to that end tor authorize such proceedings as will result in giving 
adequate notice to any possible adverse claimants of the stock, and 
relieve the corporation issuing a new certificate, in pursuance of the 
judgment, from all liability. 

Section 360. That section three hundred and sixty read: 

Section 360. No corporation shall acquire or hold any more 

2 real property than may be reasonably necessary for the trans- 

3 action of its business, or the construction of its works, except 

4 as otherwise specially provided. A corporation may acqufre 

5 real property, as provided in title seven, part three, of the Code 

6 of Civil Procedure, when needed for any of the uses and pur- 

7 poses mentioned in said title. By a unanimous vote of all the 

8 directors at any regular meeting, any corporation existing, or 

9 hereafter to be formed under the laws of this state, may acquire 

10 and hold the lot and building on and in which its business 

11 is carried on, and may improve the same to any extent required 

12 for the convenient transaction of its business. 

Section three hundred and sixty-three, approved March 5, 1899, is 
added to section three hundred and sixty, to the end that there shall 
not, as now, be two sections numbered three hundred and sixty-three. 

Section 361. That section three hundred and sixty-one be repealed. 
The matter therein will be added to section five hundred and eighty- 
seven a. 

Section 362. That section three hundred and sixty -two read: 

Section 362. Any corporation may amend its articles of 

2 incorporation by a majority vote of its board of directors or 

3 trustees, and by a vote or written assent of the stockholders 
. 4 representing at least two thirds of the subscribed capital stock 

5 of such corporation, or the written assent of a majority of the 

6 members if there is no capital stock; and a copy of such 
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7 articles of incorporation as thus amended, duly certified to be 

8 correct by the president and secretary of the board of directors 

9 or trustees of such corporation, must be filed in the office where 

10 the original articles were filed, and a copy thereof, certified 

11 by the county clerk, must be filed by the secretary of state; 

12 and from the time of so filing such copy of amended articles 

13 of incorporation, such corporation has the same powers, and it 

14 and the stockholders or members thereof are thereafter subject 

15 to the same liabilities as if such amendment had been embraced 

16 in the original articles of incorporation; the time of the exist- 

17 ence of such corporation must not be by such amendment 

18 extended beyond the time fixed in the original articles of 

19 incorporation; such original and amended articles of incor- 

20 poration must together contain all the matters and things 

21 required by the law under which the original articles of 

22 incorporation were executed and filed. Nothing contained in 

23 this section must be construed to cure or amend any defect 

24 existing in any original articles of incorporation heretofore filed 

25 in that such articles did not set forth the matters required to 

26 make the same valid at the time of filing. If the assent of 

27 two thirds of said stockholders, or of the majority of members 

28 where there is no capital stock, to such amendment has not 

29 been obtained, a notice of the intention to make such amend- 

30 ment must first be published in some newspaper published in 

31 the county in which the principal place of business of the 

32 corporation is located, for fifteen days if in a daily, or five 

33 successive issues if in a weekly newspaper, before the filing of 

34 the proposed amendment. Nothing contained in this section 
• 35 must be construed to authorize any corporation to diminish its 

36 capital stock. 

The amendment to this section is recommended in the report of the 
Commission of 1895, page 59, and of 1899, page 82, in so far as the 
present section purports to authorize a corporation to amend its articles 
of association or certificate of incorporation, there being in law no 
articles of association, and the corporation not being authorized to 
amend its certificate of incorporation. . The amendment proposed by 
this Commission excuses the corporation from filing its amended 
articles in all the various counties in which copies thereof may have 
been filed, and requires them to be filed only in the office where the 
original is on file. -The section is also made applicable to corporations 
having no capital stock. 

Section 363. That section three hundred and sixty- three, approved 
March 5, 1899, be repealed. This repeal is recommended to the end 
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that there shall be but one section three hundred and sixty-three. 
The contents of the section proposed to be repealed have been added to 
section three hundred and sixty. 

Section 384. That section three hundred and eighty-four be repealed, 
and the matter therein transferred to, and numbered, section four hun- 
dred and four. 

Section 388. That section three hundred and eighty -eight read: 

Section 388. For the satisfaction of any judgment against 

2 any person, company, or corporation having any franchise 

3 other than the franchise of being a corporation, such franchise, 

4 and all the rights and privileges thereof, may be levied upon 

5 and sold under execution, in the same manner, and with the 

6 same effect, as any other property. 

This section as it now stands applies only to corporations authorized 
to receive tolls, and is probably unconstitutional as creating a special 
law where a general law may be made applicable. See Krause v. 
Durbrow, 19 Cal. Dec. 93. The amendment makes the section applir 
cable to all corporations. 

Section 391. That section three hundred and ninety-one read: 

Section 391. The person, company, or corporation whose 

2 franchise is sold, as in this article provided, in all other 

3 respects retains the same powers, is bound to the discharge of 

4 the same duties, and is liable to the same penalties and for- 

5 feitures, as before such sale. 

The amendment makes the section applicable to persons and com- 
panies as well as to corporations. 

Section 392. That section three hundred and ninety-two read: 

Section 392. Redemption from any such sale may be had 
2 as provided in the Code of Civil Procedure. 

The amendment makes applicable to an execution sale of franchises 
the law of redemption applicable to other sales of real property. 

Section 393. That section three hundred and ninety-three read: 

Section 393. The sale of any franchise under execution 

2 must be made in the county in which the corporation has its 

3 principal place of business, or in which the property, or some 

4 portion thereof, is situated. 

Omits the words "upon which the taxes are paid," they having 
apparently no relevancy to the section. 
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Section 399. That section three hundred and ninety-nine be repealed, 
because it does not declare any rule of law, and constitutes an imperfect 
index only to the Code of Civil Procedure. 

Section 400. That section four hundred read: 

Section 400. Unless other persons are appointed by the 

2 court, the directors or managers of the affairs of a corporation 

3 at the time of its dissolution are trustees of the creditors and 

4 stockholders or members of the corporation dissolved, and 

5 have full power to settle the affairs of the corporation. 

The word " such " is omitted and " a " inserted before " corporation " 
where that word first occurs. 

Section 401. That section four hundred and one read: 

Section 401. Every corporation formed for a period less 

2 than fifty years, may, at any time prior to the expiration of 

3 the term of its corporate existence, extend such term to a 

4 period not exceeding fifty years from its formation. Such 

5 extension may be made at any meeting of the stockholders or 

6 members called by the directors expressly for considering the 
7. subject if voted by stockholders representing two thirds of the 

8 capital stock; or by two thirds of the members; or may be 

9 made upon the written assent of two thirds of the members or 

10 of stockholders representing two thirds of the capital stock. 

11 A certificate of the proceedings of the meeting upon such vote, 

12 or upon such assent, must be signed by the chairman and 

13 secretary of the meeting and a majority of the directors, and 

14 be filed in the office of the county clerk where the original 

15 articles of incorporation were filed, and a certified copy thereof 

16 in the office of the secretary of state, and thereupon the term 

17 of the corporation is extended for the specified period. 

The amendment consists in requiring the written assent of stock- 
holders representing two thirds of the capital stock, instead of permit- 
ting two thirds in number of the stockholders to act by their written 
assent. The section as amended conforms to the recommendation of 
our predecessors in their report of July 31, 1899. 

That section four hundred and three be preceded by a new chapter 
heading designated as " Chapter V. General Provisions Affecting Cor- 
porations," and to consist of present section four hundred and three 
without any change and a new section to be added and numbered four 
hundred and four, to read: 

Section 404. The legislature may at any time amend or 

2 repeal this part, or any title, chapter, article, or section thereof, 

3 and dissolve all corporations created thereunder; but such 
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4 amendment or repeal does not, nor does the dissolution of any 

5 such corporation, take away or impair any remedy given 

6 against any such corporation^ its stockholders or officers, for 

7 any liability which has been previously incurred. 

This section contains the matter now in section three hundred and 
eighty-four. 

That there be added a new chapter immediately following section 
four hundred and four, to be known as Chapter VI, and headed " Foreign 
Corporations." In this chapter are codified the statute of 1899, page 
111, and section one, statute of 1880, page 21. The codification is 
effected by adding three new sections — four hundred and five, four 
hundred and six, and four hundred and seven — to read: 

Section 405. .Every corporation other than those created 

2 by or under the laws of this state must, within forty, days from 

3 the time it commences to do business therein, file in the office 

4 of the secretary of state a designation of some person residing 

5 within the state upon whom process issued by authority of or 

6 under any law of this state may be served. A copy of such 

7 designation, duly certified by the secretary of state, is sufficient 

8 evidence of such appointment and of the due incorporation, of 

9 such corporation. Such process may be served on the person 

10 so designated, or, in the event that no such person is designated, 

11 then on the secretary of state, and the service is a valid service 

12 on such corporation. 

Section 406. Every corporation which complies with the 

2 provisions of this chapter is thereafter entitled to the benefit 

3 of the laws of this state limiting the time for the commence- 

4 ment of civil actions, but no corporation not created by or 

5 under the laws of this state is entitled to the benefit thereof, 

6 nor can any such corporation maintain or defend any action 

7 or proceeding in any court of this state until the corporation 

8 has complied with the provisions of the preceding section. In 

9 any action or proceeding instituted against any body styled as 

10 a corporation, but not created by nor under the laws of this 

11 state, evidence that such body has acted as a corporation, or 

12 employed methods usually employed by corporations, must be 

13 received by the court for the purpose of proving the existence 

14 of such corporation, the sufficiency of such evidence to be 

15 determined by the court with like effect as in other cases. 

16 Every corporation which has complied with the laws then in 

17 force, requiring it to make and file a designation of the person 

18 upon whom process against it may be served, need not make 

19 or file any further designation. Any designation heretofore or 
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20 hereafter made may be revoked by the filing by the corporation 

21 with the secretary of state of a writing stating such revocation. 

22 Within forty days after the death or removal from the state of 

23 any person designated by the corporation, or after the revocation 

24 of the designation, the corporation must make a new designation, 

25 or be subject to the provisions and penalties of this chapter. 

Section 407. Every railway or other corporation organized 

2 for the purpose of carrying freight or passengers under or by 

3 virtue of the laws of the United States, or of any state or 

4 territory thereof, may build railroads, exercise the rfght of 

5 eminent domain, and transact any other business which it 

6 might do if it were created and organized under or by virtue 

7 of the laws of this state, and has the same rights, privileges, 

8 and Immunities, and is subject to the same laws, penalties, 

9 obligations, and burdens as if created or organized under and 
10 by virtue of the ]aws of this state. 

Section 414. That section four hundred and fourteen read: 

Section 414. After the secretary of state issues the certifi- 

2 cate of incorporation of any insurance corporation, as provided 

3 in article one, chapter one, title one, of this part, the directors 

4 named in the articles of incorporation must proceed in the 

5 manner specified in their by-laws, or if none, then in such 

6 manner as they may by order adopt, to open books of sub- 

7 scription to the capital stock then unsubscribed, and to secure 

8 subscriptions to the full amount of the fixed capital; to levy 

9 assessments and installments thereon, and to collect the same 
10 as in chapter two of title one provided. 

Inserts "of any insurance company," thus making the section appli- 
cable, as it is located in this title, to insurance corporations only. 

Section 415. That section four hundred and fifteen read: 

Section 415. No insurance corporation must .purchase, 

2 hold, or convey real estate, except as hereinafter set forth, to 

3 wit: 

4 1. Such as is requisite for its accommodation in the conven- 

5 ient transaction of its business, not exceeding in value one 

6 hundred and fifty thousand dollars; 

. 7 2. Such as is conveyed to it, or to any person for it, by way 

8 of mortgage or in trust, or otherwise, to secure or provide for 

9 the payment of loans previously contracted, or for moneys 

10 due; 

11 3. Such as is purchased at sales upon deeds of trust or 

12 judgments oKt^ ne( ^ or ma ^e f° r sucn loans or debts; 
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13 4. Such as is conveyed to it in satisfaction of debts previously 

14 contracted in the course of its business dealings. 

15 All such real estate so acquired, which is not requisite for 

16 the accommodation of such corporation in the transaction of 

17 its business, must be sold and disposed of within five years 

18 after such corporation acquires title to the same. 

The clause excusing the corporation from disposing of real property, 
if it procures a certificate of an insurance commissioner that it will 
suffer by such sale, has been omitted, because it conflicts with section 
nine, article twelve, of the Constitution. 

Section 417. That section four hundred and seventeen read: 

Section 417. The directors of every insurance corporation, 

2 at such times as its by-laws provide, must make, declare, and 

3 pay to the stockholders dividends of so much of the net profits 

4 of the corporate business and interest on capital invested as 

5 to them appears advisable; but the moneys received and notes 

6 taken for premium on risks which are undetermined and out- 

7 standing at the time of making the dividend must not be 

8 treated as profits, nor divided, except as provided in chapter 

9 two of this title. 

An error of grammar is corrected by substituting "its" for "their" 
before the word "by-laws." 

Section 418. That section four hundred and eighteen read: 

Section 418. If any insurance corporation is under liabili- 

2 ties for losses to an amount equal to its capital stock, and the 

3 president or directors, after knowing the same, make any 

4 new or further insurance, all who make such insurance, or 

5 assent thereto, are severally and jointly liable for the amount 

6 of any loss which takes place under such insurance. 

Omits the words "the estates of" before the word "or." 

Section 419. That section four hundred and nineteen read: 

Section 419. Every company, corporation, or association 

2 hereafter formed or organized under the laws of this state for 

3 the transaction of business in fire, marine, inland navigation, 

4 or life insurance, must have a subscribed capital stock equal 

5 to at least two hundred thousand dollars, twenty-five per cent 

6 of which must be paid in previous to the issuance of any 

7 policy, and the residue within twelve months from the day of 

8 filing the certificate of incorporation. No company, corpora- 

9 tion, or association organized or formed under the laws of 
10 any other state or country, must transact any such insurance 
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11 business in this state, unless such company, corporation, or 

12 association possesses available cash assets equal to at least two 

13 hundred thousand dollars over and above all liabilities for 

14 losses reported, expenses, taxes, and reinsurance of all out- 

15 standing risks, as provided in said section six hundred and 

16 two of the Political Code. 

Omits the words "as a stock cornpany"; also places all corporations 
organized without the state on the same footing, whether they have 
stock or not, by requiring each, irrespective of the amount of its capital 
stock, to have the available cash assets specified in this section, and 
permitting each to do business if it has such assets, though it may be 
formed on what is commonly known as the mutual plan. 

■ 
Section 421. That a new section be added to be numbered four hun- 
dred and twenty-one, to read: 

Section 421. Corporations organized under the laws of 

2 this state, for the transaction of business in any kind of insur- 

3 ance, may invest their capital and accumulations in the fol- 

4 lowing named securities: 

5 1. In the purchase of or. loans upon interest-bearing bonds 

6 of the United States government; 

7 2. In the purchase of or loans upon interest-bearing bonds 

8 ■ of any of the states of the United States, not in default for 

9 interest on such bonds; 

10 3. In the purchase of or loans upon interest-bearing bonds of 

11 any of the counties and incorporated cities and towns of the 

12 states of California and Oregon, not in default for interest on 

13 such bonds: 

14 4. In loans upon unincumbered real property, worth at least 

15 one hundred per cent more than the amount loaned ; or upon 

16 merchandise or cereals in warehouse, but in no instance must 

17 such loan be made in excess of seventy-five per cent of the 

18 security taken ; 

19 5. Corporations engaged in the business of insuring titles to 

20 real estate may, after the investment of one hundred thousand 

21 dollars in the manner provided for in subdivisions one, two, 

22 three, and four of this section, invest an amount not exceeding 

23 fifty per cent of their subscribed capital stock in the prepara- 

24 tion or purchase of the materials or plant necessary to enable 

25 them to engage in such business; and such materials, or plant, ; 

26 must be deemed an asset, valued at the actual cost thereof, in 

27 all statements and proceedings required by law for the 

28 ascertainment and determination of the condition of such 

29 corporations; 
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30 6. Corporations organized for and engaged in the business of 

31 fire and marine insurance may, after the investment of two 

32 hundred thousand dollars, and corporations formed and organ- 

33 ized for the transaction of business in any kind of insurance 

34 not enumerated in section four hundred and nineteen, may, 

35 after the investment of one hundred thousand dollars in the 

36 manner provided in subdivisions one, two, three, and four of 

37 this section, invest the balance of their capital, and any accu- 

38 mulations, in interest- bearing first mortgage bonds of any 

39 corporations, except mining companies, not in default of 

40 interest, organized and carrying on business under the laws of 
4L any state of the United States; provided, that a two- thirds 

42 vote of all the directors of such corporations approves such 

43 investment. It is the duty of the officers of such corporations 

44 to report quarterly on the first days in January, April, July, 

45 and October of each year, to the insurance commissioner, a list 

46 of such investments so made by them; and the insurance 

47 commissioner may, if such investments, or any of them, seem 

48 injudicious to him, require the sale of the same. 

49 No investment in the securities named in subdivisions one, 

50 two, three, and six of this section, must be made in an amount 

51 exceeding the market value of such securities at the date of 

52 such investment. 

Consists of the matter now in section four hundred and twenty-seven, 
and the change of location is intended to make the section clearly 
applicable to all insurance corporations. 

Section 422. That a new section be added to be numbered four hun- 
dred and twenty-two, to read: 

Section 422. Corporations transacting business in insuring 

2 titles to real estate must annually set apart a sum equal to 

3 twenty-five per cent of their premiums collected during the 

4 year, which sum must be allowed to accumulate until a fund 

5 has been created amounting to ten per cent of the subscribed 

6 capital stock. Such fund must be maintained as a further 

7 security to policy-holders, and be known as the surplus fund, 

8 and if at any time such fund is impaired by reason of a loss, 

9 the amount by which it may be impaired must be restored in 

10 the manner hereinabove provided for its accumulation. The 

11 reporting of a loss must be deemed an impairment of such fund 

12 for the purposes of this section. Such corporation must not 

13 make any dividends except from profits remaining on hand 

14 after retaining unimpaired: 

15 1. The entire subscribed capital stock; 
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16 2. The amount owing to the surplus fund, under the provis- 

17 ions of this section; 

18 3. A sum sufficient to pay all losses reported, or in course of 

19 settlement, which must be in excess of the surplus fund, and all 

20 liabilities for expenses and taxes. 

Consists of the matter now in section four hundred and thirty-two. 

Section 427. That section four hundred and twenty-seven be repealed, 
because the matter has been inserted in section four hundred and 
twenty-one. 

Section 428. That section four hundred and twenty-eight read: 

Section 428. Fire and marine insurance corporations must 

2 never take, on any one risk, whether it is a marine insurance or 

3 an insurance against fire, a sum exceeding one tenth part of 

4 their capital actually paid in, and intact at the time of taking 

5 such risk, without at once reinsuring the excess above one 

6 tenth. 

Inserts the words "at once." 

Section 431. That section four hundred and thirty -one be repealed 
and its contents inserted in a section to be numbered four hundred and 
fifty-two. 

Section 432. That section four hundred and thirty-two be repealed, 
because the matter therein is contained in section four hundred and 
twenty-two. 

Section 444. That section four hundred and forty-four be repealed, 
because it is believed that the matter is sufficiently provided for under 
the provisions of section four .hundred and twenty-one as recommended. 

Section 448. That section four hundred and forty-eight be repealed. 
The original section exempts accident insurance policies from stamp 
duties, but as there are no such duties under the law as it now stands, 
the section is unnecessary. 

Section 449. That section four hundred and forty-nine read: 

Section 449. When the certificate of the insurance commis- 

2 sioner of this state, of the valuation of the policies of a life 

3 insurance company, as provided in section four hundred and 

4 forty-seven, issued to any company organized under the laws 

5 of this state, shall not be accepted by the insurance authorities 

6 of any other state, in lieu of a valuation of the same, by the 

7 insurance officer of such other state, then every company 

8 organized under the laws of such other state doing business in 

9 this state shall be required to have a separate valuation of its 
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10 policies made under the authority of the insurance commis- 

11 sioner of this state, such valuation to be made and the costs 

12 thereof to be the same as provided in section four hundred and 

13 forty-seven. 

The amendment consists in the last clause, after the word " state," 
which requires the costs of the valuation to be controlled by section four 
hundred and forty-seven. 

Section 450. That section four hundred and fifty read: 

Section 450. Every contract or policy of life insurance, 

2 except for tontine, term, or paid-up insurance, hereafter made 

3 by any person, company, or corporation organized under the 

4 laws of this state, or under those of any other state or country, 

5 with and upon the life of a resident of this state, and delivered 

6 within this state, must contain, unless the policy contains a 

7 stipulation for term or paid-up insurance different from that 

8 hereinafter specified, a stipulation that when, after three full 

9 annual premiums have been paid on such policy, it ceases or 

10 becomes void solely by the nonpayment of any premium when 

11 due, its entire net reserve, by the American experience table of 

12 mortality, and interest at four and one half per cent yearly, 

13 less any indebtedness to the company on such policy, must be 

14 applied by such company as a single premium, at such com- 

15 pany's published rates in force at the date of the original 

16 policy, but at the age of the insured at time of lapse, either to 

17 the purchase of non-participating term insurance for tjie full 

18 amount insured by such policy, or upon the written applica- 

19 tion by the owner of such policy and the surrender thereof to 

20 such company within three months from such nonpayment of 

21 premium, to the purchase of a non-participating paid-up policy, 

22 payable at the time the original policy would be payable if con- 

23 tinued in force, both kinds of insurance to be subject to the 

24 same conditions, except as to payment of premiums, as those of 

25 the original policy. It may be provided, however, in such stip- 

26 ulation, that no part of such term insurance shall be due or 

27 payable, unless satisfactory proofs of death are furnished to 

28 the insuring company within one year after death, and that if 

29 death occurs within three years after such nonpayment of pre- 

30 mium, and during such term of insurance, there shall be 

31 deducted from the amount payable the sum of all the pre- 

32 miums that would have become due on the original policy if it 

33 had continued in force. If the reserve on endowment policies 

34 is more than enough to purchase temporary insurance, as afore- 

35 said, to the end of the endowment term, the excess must be 

36 applied to the purchase of pure endowment insurance, payable 
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37 at the end of the term, if the insured is then living. If any 

38 life insurance corporation or company delivers to any person in 

39 this state a policy of insurance upon the life of any person 

40 residing in this state, not in conformity with the provisions of 

41 this section, the right of such corporation or company to trans- 

42 act business in this state thereupon and thereby ceases and 

43 terminates, and the insurance commissioner must immediately 

44 revoke the certificate of such corporation or company authoriz- 

45 ing it to do business in this state, and publish such revocation 

46 daily, for the period of two weeks, in two daily newspapers, 

47 one published in the city and county of San Francisco, and the 

48 other in the city of Sacramento. 

The words " for tontine, or for other term or paid-up insurance " are 
stricken out, and the words " for term or paid-up insurance " inserted, 
and the word "company" inserted after " person." 

Section 452. That a new section be added to be numbered four hun- 
dred and fifty-two, to read: 

Section 452. No corporation formed under the laws of this 

2 state} and transacting life insurance business, must make any 

3 dividends, except from profits remaining on hand after retain- 

4 ing unimpaired: 

5 1. The entire capital stock; 

6 2. A sum sufficient to pay all losses reported or in course of 

7 settlement, and all liabilities for expenses and taxes; 

8 3. A sum sufficient to reinsure all outstanding policies, as 

9 ascertained and determined upon the basis of the American 

10 experience table of mortality, and interest at the rate of four 

11 and one half per cent per annum. 

Contains the matter now in section four hundred and thirty-one. 

Sections 452a, 453. That the statute of 1873-4, page 745, as amended 
by the statute of 1880, page 25, relating to mutual benefit associations, 
be codified, and a new chapter to be known as Chapter IV of Title II of 
Part IV, Division I, to be headed u Mutual Benefit and Life Associa- 
tions," added, and to consist of sections four hundred and fifty-two a 
and four hundred and fifty-three, to read: 

Section 452a. Associations of not exceeding one thousand 

2 persons may be formed for the purpose of paying to the 

3 nominee of any member a sum, upon the death of the member, 

4 not exceeding three dollars for each member of the association. 

5 Such association may be formed by filing a certificate in the 

6 office of the clerk of the county in which the principal place of 

7 business is situated and a like certificate in the office of the 

8 secretary of state, each of which must state the general object 
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9 of the association, its principal place of business, and the 

10 names of the officers selected to hold office for the first three 

11 months, and must be signed by such officers and verified by at 

12 least three of their number. 

Section 453. Each association provided for in this chapter 

2 may, on the death of a member, levy an assessment on the 

.3 surviving members of not exceeding three dollars for each 

4 member, and pay the same to the nominee of such decedent, 

5 and may also provide for the payment of such annual pay- 

6 ments by members as may be deemed just, but no member 

7 must be subject to any annual assessment in excess of that 

8 established when he joined the association. The association 

9 may make such by-laws not inconsistent with the laws of the 

10 state as may be necessary for its government and the trans- 

11 action of its business; may, by its name, sue and be sued; loan 

12 such funds* as it may have on hand;, and own sufficient real 

13 estate for its business purposes and such as it may be neces- 

14 sary to purchase on foreclosure of its mortgages. 

In codifying this, statute, we have omitted section six, believing it to 
be unnecessary. We have also omitted the clause in section five to the 
effect that the association shall not be subject to the general insurance 
laws, because we conceive section four hundred and fifty-one to be 
sufficient upon the subject. 

Sections 453a, 4536, and 453c. That the statute of 1875-6, page 
689, as amended by the statute of 1897, page 223, be codified by adding 
a new chapter to Title II, Part IV of Division I, to be numbered" 
Chapter V and headed "Corporations to Discover Fire and Save 
Property and Human Life from Destruction thereby," and to consist of 
sections four hundred and fifty-three a, four hundred and fifty-three 6, 
and four hundred and fifty-three c, to read: 

* 

Section 453a. Any corporation of underwriters heretofore 

2 organized and now existing, or which may be hereafter organ- 

3 ized under the laws of this state, for the purpose of discovering 

4 and preventing fires and of saving property and human life 

5 from conflagration, and doing business within any municipal 

6 corporation of this state, has power, at its own proper cost and 

7 expense, to maintain a corps of men, with proper officers, 

8 equipped with the necessary machinery and apparatus there- 

9 for, whose duty it is, so far as practicable, to discover and 

10 prevent fires and save property and human life from conflagra- 

11 tion; and for the effective discharge of such duties, authority 

12 is hereby granted such corps to enter any building on fire, or. 

13 in which property is on fire, or which such corps or any officer 
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14, thereof deems to be immediately exposed to any existing fire, 

15 or in danger of taking fire from a burning building, and to 

16 remove or otherwise save and protect from conflagration or 

17 damage by water any property, during and immediately after 

18 such fire. Nothing in this chapter must be so construed as 

19 in any degree to lessen, impair, or interfere with the powers, 

20 privileges, duties, or authority of the regular fire department 

21 of such municipality; nor can any act of such corps justify 

22 any owner pf any building or property in abandoning such 

23 building or property. 

Section 4536. Such corporation, with its officers and corps, 

2 when running to a fire with its horses, vehicles, and salvage 

3 apparatus, has the same right of way as is or may be bestowed 

4 by any ordinance of the municipality or law of this state upon 

5 the regular fire department of the municipality wherein such 

6 corporation is acting; but the rights of such fire department 

7 must always be paramount to the rights of such corporation. 

8 All ordinances now existing or which may hereafter be passed 

9 by the municipal authorities of any city and county, or of any 

10 incorporated city or town wherein such a corporation may 

11 carry on business, and all. laws of this state applicable to such 

12 city and county, or city ox town, for the conviction or punish- 

13 ment of any person or persons wilfully or carelessly obstruct- 

14 ing the progress of the apparatus of the fire department of 

15 such city and county, or city or town, while going to a fire, or 

16 of any person or persons wilfully or carelessly injuring any 

17 animal or property of said fire department, are equally appli- 

18 cable to any person or persons wilfully or carelessly obstruct- 

19 ing the progress of the apparatus of such corporation while 

20 going to a fire, and to any person or persons who wilfully or 

21 carelessly injures any animal or property of such corporation; 

22 and said laws and ordinances, and their penalties, may be 

23 enforced in the same courts arid in the same manner, and with 

24 equal force and effect, as in the case of the fire department. 

Section 453c. In the month of July, in every year, there 

2 must be held a meeting of all corporations created for the 

3 purposes specified in this chapter; of which ten days' previous 

4 notice must be inserted in at least one daily newspaper pub- 

5 lished in the municipality where said corporation is organized 

6 or established, at which meeting each insurance company, 

7 corporation, association, underwriter, agent, person, or persons 

8 doing a fire insurance business in said municipality, whether 
4 — cc 
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9 members of said corporation or ,not, shall have a right to be 

10 represented, and shall be entitled to one vote. A majority 

11 of the whole number so represented has power to decide 

12 upon the question of sustaining the fire patrol organized 

13 by corporations heretofore created, or that may be hereafter 

14 created, and fixing the maximum amount of expenses which 

15 may be incurred therefor during the fiscal year next to ensue, 

16 which amount must in no case exceed two per centum of the 

17 aggregate premiums returned as received, as provided in this 

18 section, and the whole of such amount, or so much thereof as 

19 may be necessary, may be assessed upon all insurance com- 

20 panies, corporations, associations, underwriters, agents, person, 

21 or persons who assume risks and accept premiums for fire 

22 insurance in said municipality, as hereinbefore mentioned, in 

23 proportion to the several amounts of premiums returned, as 

24 received by each, as hereinafter provided, and such assessment 

25 is collectible, by and in the name of said corporation, in any 

26 court of law in the State of California having jurisdiction, in 

27 such manner and at such time or times as said corporation 

28 may determine. In order to provide for the payment of per- 

29 sons employed by said corporation, and to maintain suitable 

30 rooms, and apparatus for saving life and property contem- 

31 plated, said corporation is empowered to require a statement 

32 to be furnished, semi-annually, by all insurance companies, 

33 corporations, associations, underwriters, agents, or persons, of 

34 the aggregate amount of premiums received for insuring prop- 

35 erty in the municipality where said corporation is organized or 

36 established, for and during the six months next preceding the 

37 first day of July and the first day of January of each year, 

38 which statement must be sworn to by the president or secretary 

39 of the corporation or association, or by the agent or person so 

40 acting or effecting such insurance in said municipality, and 

41 must be handed to the secretary of said corporation heretofore 

42 created or hereafter to be created under the provisions of this 

43 chapter within ten days after the first day of July and the first 

44 day of January of each year. Said secretary must, within the 

45 ten days aforesaid, by written or printed demand signed by 

46 him, require from every insurance company, corporation, asso- 

47 ciation, underwriter, agent, or person engaged in the business 

48 of fire insurance in the municipality where said corporation is 

49 organized or established, the statement hereinbefore provided 

50 for. Such demand may be delivered personally at the office 

51 of such insurance company, corporation, association, under- 

52 writer, agent, or person within said municipality, and every 
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53 officer of such insurance company^ corporation, association, and 

54 every such underwriter, agent, or person, who, for fifteen days 

55 after said demand, neglects to render the statement herein 

56 provided for, forfeits fifty dollars for the use of said corpora- 

57 tion, and also forfeits for its use twenty-five dollars in addi- 

58 tion for every day he so neglects after the expiration of the 

59 said fifteen days, and such additional penalty may be com- 

60 puted and collected up to the time of the trial of any action 

61 brought for the recovery thereof. The penalty herein provided 

62 for may be sued for and collected, with costs, in any court of 

63 law within the State of California having jurisdiction, by and 

64 in the name of said corporation. 

Sections 453d to 453p. That the statute of 1891, page 126, relating 

to life, health, accident, and annuity or endowment insurance on the 

assessment plan, and the conduct of the business of such insurance, be 

codified as Chapter VI of Title II of Part IV, Division I, to be preceded 

by the heading, " Life, Health, Accident, and Annuity or Endowment 

Insurance on the Assessment Plan," and to consist of sections four 

hundred and fifty-three d to four hundred and fifty- three p, inclusive, to 

read: 

Section 453d. Every contract whereby a benefit may accrue 

2 to a party or parties therein named upon the death or physical 

3 disability of a person insured thereunder, or for the payment 

4 of any sums of money dependent in any degree upon the col- 

5 lection of assessments or dues from persons holding similar 

6 contracts, is deemed a contract of mutual insurance upon the 

7 assessment plan. Such contracts must show that the liabilities 

8 of the insured thereunder are not limited to fixed premiums. 

Section 453e. Corporations may be formed to carry on the 

2 business of mutual insurance upon the assessment plan, and 

3 are subject only to the provisions of this chapter. No such 

4 corporation must issue contracts of insurance until at least 

5 two hundred persons have applied, in writing, for membership 

6 or insurance therein, and have paid to the treasurer of such 

7 corporation the sum of five thousand dollars. This sum must 

8 be invested in bonds or securities, approved by the insurance 

9 commissioner of this state, or deposited in some bank in this 

10 state where it will earn interest. Said bonds or securities, or 

11 evidences of such deposit, must be placed, through the insurance 

12 commissioner of this state, with the state treasurer, and the 

13 principal sum must be held in trust for the contract holders of 

14 such corporation, with the right in the corporation to exchange 

15 said bonds, securities, or evidence of bank deposit for others of 
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16 like value. Such corporation must also, as a condition prece- 

17 dent to issuing any contracts of insurance, obtain the written 

18 certificate of the insurance commissioner that it has complied 

19 with the requirements of this chapter; and that the name of 

20 the corporation is not the same as that of any other corporation 

21 of this or other states, as indicated by the insurance department 

22 reports in his office; nor must the commissioner approve any 

23 name or title so closely resembling another as to mislead the 

24 public. No corporation formed hereunder has legal existence 

25 after one year from the date of its articles, unless its organiza- 

26 tion has been completed and business commenced; nor must 

27 any corporation or individual solicit, or cause to be solicited, 

28 any business, until such corporation has complied with the 

29 provisions of section six hundred and thirty-three of the 
80 Political Code. 

Section 453/. Any existing corporation engaged in the 

2 business of life, health, accident, or endowment insurance on 

3 the assessment plan may reincorporate under the provisions of 

4 this code and chapter, but is not obliged to do so, and may, 

5 without such reincorporation, exercise the rights, powers, and 

6 privileges conferred by this chapter. 

Section 453#. Every contract of insurance issued by such 

! 2 corporations must specify the sum or sums to be paid upon the 

3 happening of the contingency insured against, and when such 

| 4 payments must be made. Unless the contract is invalidated 

t 5 by fraud or by breach of its conditions, the corporation is 

j 6 obligated to pay the beneficiary the amount or amounts specified 

| 7 in its contract at the time or times therein named, and such 

8 indebtedness is a lien upon all the property of such corporation, 

9 with priority over all indebtedness thereafter incurred, except 

10 as hereinafter provided in case of insolvency. Failure to make 

11 such payment, within thirty days after notice, at the home 

12 office, by mail, as provided by law, of a final judgment there- 

13 for, unless waiver is made by the beneficiary, constitutes a 

14 forfeiture of the right to do business. 

Section 453/i. Every domestic corporation, organized to do 

2 or doing the business of insurance on the assessment plan, 

3 must accumulate a reserve or emergency fund, which must, at 

4 all times, be not less than the largest benefit contracted to be 

5 paid by it to any one person. Every corporation organized j 

6 under the provisions of this chapter must accumulate such 

7 fund within a year from the date of its certificate of incorpora- 
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8 tion. Such fund, to the extent of the largest amount contracted 

9 to be paid by any such corporation to any one person, must be 

10 invested and deposited, as provided in. section four hundred 

11 and fifty- three e, with the right in the corporation to exchange 

12 any such securities for others of equal value. The deposit 

13 required by section four hundred and fifty-three e constitutes a 

14 part of the reserve required by this section, at the option of 

15 such corporation. When any such corporation discontinues 

16 business, this fund must be returned to such corporation, or 

17 disposed of as may be determined by the superior court of the 

18 county in which is its principal place of business. 

Section 453i. Corporations organized under the laws of any 

2 other state or country to transact the business of mutual assess- 

3 ment insurance must, as a condition precedent to transacting 

4 business in this state, comply with the provisions of section 

5 four hundred and five, and deposit with the insurance commis- 

6 sioner of this state a certified copy of its charter or other 

7 instrument required by its home authorities; a statement under 

8 oath, of its president or secretary, of its business for the preced- 

9 ing year, in such form as may be required by the insurance 

10 commissioner of this state; an appointment of a general agent, 

11 service upon whom binds the corporation; a certificate that for 

12 the next preceding twelve months it has paid in full the maxi- 

13 mum amount named in its contract of insurance; a certificate 

14 from the proper officer of its state or government that like cor- 

15 porations of this state are legally entitled to do business in 

16 such state or country; copies of its contracts of insurance and 

17 applications, which must show that the liabilities of its mem- 

18 bers are not limited to fixed premiums; and evidence, satisfac- 

19 tory to the insurance commissioner, that the corporation has 

20 accumulated a fund equal to that required of like corporations 

21 in this state, constituting a reserve or surplus fund, held in 

22 trust for the benefit of its contract-holders, and so invested and 

23 . held as required by the laws of the state or government under 

24 which such corporation was organized. The insurance com- 

25 missioner must thereupon issue a license to such corporation 

26 to do business in this state. This license must be renewed 

27 annually, and may be revoked whenever it is ascertained that 

28 the statements required to be made by this section are not true. 

29 Upon such revocation, notice thereof must be given by the 

30 insurance commissioner by publication in some newspaper 

31 published in the city and county of San Francisco, for two 

32 weeks, daily, and no new contracts must be made by such 

33 company in this state. When any other state or country 
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34 imposes any additional license, fees, taxes, or penalties upon 

35 any corporation organized or doing business under this 

36 chapter, like license, fees, taxes, or penalties are imposed upon 

37 corporations of the same kind and their agents of such state 

38 or country doing business in this state. 

Section 453;. No corporation doing business under this 

2 chapter, except accident or casualty corporations, must issue a 

3 contract of insurance* upon the life of any person under fifteen 

4 and over sixty-one years of age. Every such contract of insur- 

5 ance must be founded upon written application therefor, and, 

6 except where the application is for health, accident, or casualty 

7 insurance only, or for one hundred dollars life insurance or 

8 less, such application must be accompanied by the report of a 

9 reputable physician, containing a detailed statement of his 

10 examination of the applicant, showing the applicant to be in 

11 good health, and recommending the issuance of a contract of 

12 insurance. Any solicitor, agent, employe, examining physi- 

13 cian, or other person making a false or fraudulent statement to 

14 any corporation doing business under this chapter, with refer- 

15 ence to any application for insurance, or for the purpose of 

16 obtaining any money or benefit from such corporation, is guilty 

17 of a misdemeanor; and any person who makes a false statement 

18 of any material fact or thing in a sworn statement as to the 

19 death or disability of a contract-holder, in any such corporation, 

20 for the purpose of procuring or aiding the beneficiary or bene- 

21 ficiaries or contract-holder in procuring the payment of a benefit 

22 named in the contract, is guilty of perjury* 

Section 453&. The money, benefit, annuity, endowment, 

2 charity, relief, or aid to be paid as provided by the contrasts 

3 issued by any corporation doing business under this chapter, 

4 is not liable to attachment or other process, nor to be seized, 

5 taken, appropriated, or applied by any legal or equitable pro- 

6 cess, nor by operation of law, to pay any debts or liability of 

7 the # contract-holder or any beneficiary named thereunder. 

Section 453J. Every corporation, whether domestic or 

2 foreign, doing the business of effecting insurance on the assess- 

3 ment plan must, annually, on or before the first day of February, 

4 file with the insurance commissioner, in such form as he may 

5 prescribe, a statement of its affairs for the year ending on the 

6 preceding thirty-first day of December. The insurance com- 

7 missioner, in person or by duly authorized deputy, has the 

8 power of examination into the affairs of any domestic corpora- 
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9 tion doing business or claiming to do business under this 

10 chapter, at any time, in his discretion, and must make such 

11 examination at least once a year. If he, after an examination 

12 of the affairs of a corporation, finds that it is not doing its 

13 business in conformity to this chapter, or that it is doing a 

14 fraudulent or unlawful business, or that it is not carrying out 

15 its terms of contract, or that it cannot, within three months 

16 from the date of notice of default, pay its obligations, he must 

17 cite the president, secretary, manager, or general agent of the 

18 corporation, or all of them, to appear before him, stating the 

19 time and place, to show cause why the authority of the corpo- 

20 ration to do business should not be revoked, and if cause is not 

21 shown, then he must report the facts to the attorney-general of 

22 the state, who must commence proceedings in the proper court 

23 to restrain the corporation from doing any further business. 

Section 453m. No policy or certificate issued by any cor- 

2 poration or association doing business under the provisions of 

3 this chapter lapses for the nonpayment of any assessments, 

4 dues, or premiums, unless the corporation or association has 

5 first mailed to the insured under such policy or certificate, at 

6 his or her last given postoffice address, a notice setting forth 

7 the amount to be paid, and the time the same is due and pay- 

8 able; and such notice must be mailed at least fifteen days 

9 before the assessment is due; provided, that such corporations 

10 doing business under this chapter as collect specific amounts at 

11 specific dates, as contained in the contract, are not compelled 

12 to send such notices; and an affidavit made by the officer, 

13 bookkeeper, or clerk of any such corporation having charge of 

14 the mailing of notices, setting forth the facts as they appear on 

15 the records in the office of the said corporation, showing that 

16 such notice was mailed and the date of mailing, is conclusive 

17 evidence of the mailing of such notice. 

Section 453n. The fees for filing statements, certificates, or 

2 other documents required by this chapter, or for any service or 

3 act of the insurance commissioner, and the penalties for any 

4 violation of this chapter, must, except as otherwise provided 

5 herein, be the same as provided in the laws of this state relat- 

6 ing to life insurance companies, and must be disposed of as 

7 provided by such laws. 

Section 453o. For all lawful expenses under this chapter, 

2 or by reason of any of its provisions, in the prosecution of any 

3 suit or proceeding, or otherwise, for the enforcement of the 
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4 provisions of this chapter, the insurance commissioner must 

5 present bills, duly certified by him, and accompanied with 

6 vouchers, to the state board of examiners, who may allow the 

7 same, and direct payment thereof to be made; and the state 

8 controller must draw warrants therefor on the state treasurer 

9 for the payment of the same to the insurance commissioner, 

10 out of the general fund, in addition to the ordinary contingent 

11 expense. 

Section 453p. The provisions of this chapter do not apply 

2 to secret or fraternal societies, lodges, or councils, which con- 

3 duct their business and secure membership on the lodge system 

4 exclusively, having ritualistic work and ceremonies in their 

5 societies, lodges, or councils, nor to any mutual or benefit 

6 association organized or formed and composed only of mem- 

7 bers of any such society, lodge, or council exclusively. 

The codification suggested by us changes the original statute in one 
respect only. In section five thereof the duty of accumulating a 
reserve or emergency fund is imposed only upon corporations organized 
or doing business under the act, and the act itself permits pre-existing 
corporations to do business without reincorporating under it. This 
seems to confer the privilege upon such pre-existing corporations of doing 
business without accumulating any reserve or emergency fund. In our 
codification we have sought to impose the like duty upon all corpora- 
tions effecting insurance upon the assessment plan, whether they elect 
to be reincorporated and to come under the provisions of this chapter 
or not. 

Section 460. That a new section be added, numbered four hundred 
and sixty, to read: 

Section 460. The legislative or other body to whom is 

2 intrusted the government of the county, city, or town, under 

3 such regulations, restrictions, and limitations, and upon such 

4 terms and payment of license tax as the county, city, or town 

5 authority may provide, may grant to any railway corporation 

6 heretofore or hereafter incorporated, franchises for the construc- 

7 tion of elevated or underground railroad tracks over, across, or 

8 under the streets and public highways of any such county, city, 

9 or town, for a term not exceeding fifty years; provided, that 

10 before granting such franchise there must be presented to such 

11 legislative or other body a petition signed tJy the owners of a 

12 majority of the landed property, other than public property, 

13 on the line of said elevated portion applied for. 

This section corresponds to present sections four hundred and ninety- 
two and four hundred and ninety-three, except that the words "to any 
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railway corporation heretofore or hereafter incorporated" are inserted 
after "grant" and before "franchise." 

Section 465. That section four hundred and sixty-five read: 

Section 465. Every railroad corporation has power: 

2 1. To cause such examination and surveys to be made as 

3 may be necessary to the selection of the most advantageous 

4 route for the railroad; and for such purposes its officers, agents, 

5 and employes may enter upon the lands or waters of any per- 

6 son, subject to liability for all damages which they do thereto; 

7 2. To receive, hold, take, and convey, by deed or otherwise, 

8 as a natural person, such voluntary grants and donations of 

9 real estate and other property which may be made to it to aid 

10 and encourage the construction, maintenance, and accommoda- 

11 tion of such railroad; 

12 3. To purchase, or fry voluntary grants or donations to 

13 receive, enter, take possession of, hold, and use all such real 

14 estate and other property as may be absolutely necessary for 

15 the construction and maintenance of such railroad, and for all 

16 stations, depots, and other purposes necessary to successfully 

17 work and conduct the business of the road; 

18 4. To lay out its road, not exceeding nine rods wide, and to 

19 construct and maintain the same with a single or double track, 

20 and with such appendages and adjuncts as may be necessary 

21 for the convenient use of the same; 

22 5. To construct its road across, along, or upon any stream 

23 of water, watercourse, roadstead, bay, navigable stream, street, 
24" avenue, or highway, or across any railway, canal, ditch, or 

25 flume which the route of its road intersects, crosses, or runs 

26 along, in such manner as to afford security for life and prop- 

27 erty; but the corporation must restore the stream or water- 

28 course, road, street, avenue, highway, railroad, canal, ditch, or 

29 flume thus intersected to its former state of usefulness, as near 

30 as may be, or so that the railroad shall not unnecessarily 

31 impair its usefulness or injure its franchise; 

32 6. To cross, intersect, join, or unite its railroad with any 

33 other railroad, either before or after construction, at any point 

34 upon its route, and upon the grounds of such other railroad 

35 corporation, with the necessary turnouts, sidings, and switches, 

36 and other conveniences in furtherance of the objects of its 

37 connections; and every corporation whose railroad is, or shall 

38 be hereafter, intersected by any new railroad, must unite with 

39 the owners of such new railroad in forming such intersections 

40 and connections, and grant facilities therefor; and if the two 
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41 corporations cannot agree upon the amount of compensation 

42 to be made therefor, or the points or the manner of such cross- 

43 ings, intersections, and connections, the same must be ascer- 

44 tained and determined as is provided in title seven, part three, 

45 of the Code of Civil Procedure; 

46 7. To purchase lands, timber, stone, gravel, or other materials, 
' 47 to be used in the construction and maintenance of its road, 

48 and all necessary appendages and adjuncts, or acquire them in 

49 the manner provided in title seven, part three, of the Code of 

50 Civil Procedure, for the condemnation of lands; and to change 

51 the line of its road, in whole or in part, whenever a majority of 

52 the directors so determine, as is provided hereinafter; but no 

53 such change must vary the general route of such road, as con- 

54 templated in its articles of incorporation; 

55 8. To carry persons and property on its railroad, and receive 

56 tolls or compensation therefor; 

57 9. To erect and maintain all necessary and convenient 

58 buildings, stations, depots, fixtures, and machinery, for the 

59 accommodation and use of its passengers, freight, and business; 

60 10. To regulate the time and manner in which passengers 

61 and property must be transported, and the tolls and compen- 

62 sation to be paid therefor, within the limits prescribed by law 

63 and subject to alteration, change, or amendment by the legis- 

64 lature at any time; 

65 11. To regulate the force and speed of its locomotives, cars, 

66 trains, or other machinery used and employed on its road, and 

67 to establish, execute, and enforce all needful and proper rules 

68 arid regulations for the management of its business trans- 

69 actions usual and proper for railroad corporations. 

The amendment consists in correcting errors of grammar by substitut- 
ing " its" for " their." 

Section 465a. That the statute of 1893, page 208, be codified by 
adding a new section to be numbered four hundred and sixty-five a, to 
read: 

Section 465a. Every person or corporation which is now, 

2 or may hereafter be, authorized to operate a railroad or rail- 

3 roads by steam motive power, is also "authorized to use 

4 electricity or compressed air, or both, either with or without 

5 such steam, for the purpose of propelling cars or trains on 

6 such railroad or railroads, or upon any portion thereof. In 

7 incorporated cities, towns, or cities and counties having more 

8 than five thousand inhabitants, authority must first be obtained 

9 from the legislative authority thereof. 
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Section 468. That section four hundred and sixty-eight read: 

Section 468. Every railroad corporation must, within two 

2 years after riling its original articles of incorporation, begin 

3 the construction of its road, and must every year thereafter 

4 complete and put in full operation at least five miles of its 

5 road, until the same is fully completed; and upon its failure 

6 so to do, for the period of one year, its right to extend its road 

7 beyond the point then completed is forfeited. After the com- 

8 pletion of any railroad, or any part thereof, capable of being 

9 operated, its owner must operate it, and upon his failure to 

10 keep it, or any part thereof, in full operation for the period of 

11 six months, his right to operate it in whole or in part, as the 

12 case may be, is forfeited, and the lands occupied for the pur- 

13 poses of the road, so far as the same is not operated, revert to 

14 the original owners or their successors in interest. A railroad 

15 is in full operation when one passenger train, or one" mixed 

16 train, is run over it once a day in each direction and a sufficient 

17 number of freight trains to accommodate the traffic on the 

18 road. If a railroad is wholly constructed at an elevation of 

19 five thousand feet or more above the level of the sea, its owner 

20 is not required to maintain and operate it, nor to run passenger 

21 or other trains thereon, between the fifteenth of October of any 

22 year and the fifteenth of May of the year following. This 

23 section must not be construed to require the operation of a 

24 road when prevented by the act of God, nor when the operation 

25 of the road, together with its branch and trunk lines, does not 

26 yield income sufficient to defray the expenses of maintaining 

27 and operating it in connection with its branch and trunk lines. 

28 The railroad commissioners have the power to examine and 

29 determine whether a railroad, together with its branch and 

30 trunk lines, yields income sufficient to operate the same. 

The amendment consists in codifying and adding to the section the 
provisions of the statute of 1880, page 43, an act to compel railroad 
corporations or individuals owning railroads to operate them, and of 
the statute of 1897, page 5, to provide for the management and operation 
of railroads above certain elevations. 

Section 473a. That a new section be added to be numbered four 
hundred and seventy-three a, to read: 

Section 473a. Railroad corporations doing business in this 

2 state and organized under any law of this state or the United 

3 States, or of any state or territory thereof, have power to enter 

4 into contracts with one another, whereby the one may lease of 
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5 the other the whole or any part of its railroad, or may acquire 

6 of the other the right to use, in common with it, the whole or 

7 any part of its railroad. 

This section corresponds to section two of the statute of 1880, page 
21, an act permitting and authorizing railway and other corporations 
organized under the laws of this state or of any state or territory of 
the United States to do business in this state on equal terms. 

Section 481. That section four hundred and eighty-one read: 

Section 481. Every such corporation must start and run its 

2 cars, for the transportation of persons and property, at such 

3 regular times as it shall fix by public notice, and must furnish 

4 sufficient accommodations for the transportation of all such 

5 passengers and property as, within a reasonable time previous 

6 thereto, offer or is offered for transportation, at the place of 

7 starting, at the junction of other railroads, and at siding and 

8 stopping-places established for receiving and discharging way 

9 passengers and freight; and must take, transport, and dis- 

10 charge such passengers and property at, from, and to such 

11 places, on the due payment of tolls, freight, or fare therefor. 

The amendment corrects errors of grammar by suhstituting "its" 
for " their" and "it" for " they." 

Section 489. That section four hundred and eighty-nine read: 

Section 489. Whenever the board of railroad commis- 

2 sioners, in the discharge of its duties, establishes or adopts 

3 rates of charges for the transportation of passengers and 

4 freight, pursuant to the provisions of the Constitution, said 

5 board must serve a printed schedule of such rates, and of any 

6 changes that may be made in such rates, upon the person, 

7 co-partnership, company, or corporation affected thereby; and 

8 upon such service it is the duty of such person, co-partnership, 

9 company, or corporation to immediately cause copies of the 

10 same to be posted in all its offices, station-houses, warehouses, 

11 and landing offices affected by such rates, or change of rates, ' 

12 in such manner as to be accessible to public inspection during 

13 usual business hours. Said board must also make such further 

14 publication thereof as it deems proper and necessary for the 

15 public good. If the party to be served is a corporation, such 

16 service may be made upon the president, vice-president, secre- 

17 tary, or managing agent thereof, and if a co-partnership, upon 

18 any partner thereof. The rates of charges established or 

19 adopted by said board, pursuant to the Constitution and the 

20 laws of this state, must go into force and effect on the twentieth 
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21 day after service of such schedule of rates, or changes in rates, 

22 upon the person, co-partnership, company, or corporation 

23 affected thereby. 

The amendment substitutes for the present section, section eleven of the 
statute of 1880, page 47, defining the powers of the board of railroad 
commissioners. The present section has been inoperative since the 
adoption of the Constitution of 1879. 

Section 492, That section four hundred and ninety-two be repealed, 
because the matters therein have been incorporated in section four 
hundred and sixty. 

Section 493. That section four hundred and ninety-three be repealed, 
because the substance thereof has been incorporated in section four hun- 
dred and sixty. 

Section 497. That section four hundred and ninety-seven read: 

Section 497. Authority to lay railroad tracks through the 

2 streets and public highways of any incorporated city, city and 

3 county, or town, or from any point in, or at the exterior 

4 boundary of such city, city and county, or town, to, in, or 

5 through any public park owned by such city, city and county, 

6 or town, outside of such city, city and county, or town, may be 

7 obtained for a term of years not exceeding fifty, from the 

8 trustees, council, or other body to whom is intrusted the 

9 government of the city, city and county, or town, under such 

10 restrictions and limitations, and upon such terms and payment 

11 of license tax, as the city, city and county, or town authority 

12 may provide. In no case must permission be granted to propel 

13 cars upon such tracks otherwise than by electricity, compressed 

14 air, horses, mules, or by wire ropes running under the streets 

15 and moved by stationary engines, unless for special reasons in 

16 this title hereinafter mentioned. Such board or body in grant- 

17 ing the right, or at any time after the same is granted, to use 

18 electricity or any other of said modes, has power to impose 

19 such terms, restrictions, and limitations as to the use of streets 

20 and the construction and mode of operating such electric and 

21 other roads as may, by such board or body, be de«emed for the 

22 public safety or welfare. It is unlawful to grant any franchise 

23 mentioned in this section, or to extend the time for the con- 

24 struction or operation of any street railroad, within ninety 

25 days next preceding the date of holding a general election, or 

26 within seventy days next immediately following, including the 
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27 day of holding such general election; and any franchise or 

28 extension so granted is void. 

The amendment consists in inserting the words " compressed air" 
and also in adding to the section the provisions of the statute of 1897, 
page 46, to authorize cities and towns to grant franchises for the con- 
struction and maintenance of railroads beyond the limits of such cities 
and towns and leading to public parks owned thereby. 

Sections 497a, 4976. That sections one and two of the statute of 1897, 
page 135, providing for the sale of street railroad and other franchises 
in municipalities, be codified by adding two new sections to be num- 
bered four hundred and ninety-seven a and four hundred and ninety- 
seven 6, to read: 

Section 497a. Every franchise or privilege for a longer 

2 time than two years, to erect or lay telegraph or telephone 

3 wires, to construct or operate street railroads, upon any public 

4 street or highway, to erect poles or wires for transmitting elec- 

5 trie power along or upon any public street or highway, or to 
: 6 exercise any other privilege whatever hereafter proposed to be 
: 7 granted by the governing or legislative body of any county, 
< 8 city, or town within this state, except steam railroads, telegraph 
I 9 lines, and renewal of franchises for piers, chutes, and wharves, 
I ' 10 and except works for supplying any city and its inhabitants 
[ 11 with water or artificial light, where there are no such works 

12 owned and controlled by the municipality, must be granted 

* 13 upon the conditions in this section provided, and not otherwise. 

r 14 The fact that an application for such franchise or privilege has 

I 15 been made to such governing or legislative body, together with 

[ 16 a statement that it is proposed to grant the same, must first be 

17 advertised in one or more newspapers of the county, city, or 

18 town wherein the said franchise or privilege is to be exercised. 

19 Such advertisement must state that bids will be received for 

20 such franchise, and that it will be awarded to the highest 

21 bidder, and such advertisement must be published in such 

22 daily newspaper once a day for ten successive days, and if there 

23 is no daily newspaper published in such county or city, then 

24 it must be published in a weekly newspaper published in such 

25 county, city, or town, once a week for four weeks, and in either 

26 case the full advertisement must be completed not less than 

27 twenty nor more than thirty days before any further action of 

28 such governing or legislative body. The advertisement must 

29 state the character of the franchise or privilege proposed to be 

30 granted, the term of its continuance, and if a street railroad, 

31 the route to be traversed; that sealed bids or tenders will be 
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32 received up to a certain hour on a day named therein, and a 

33 further statement that no bids will be received of a single sum 

34 or amount stated, but that all bids must be for the payment in 

35 lawful money of the United States of a stated per cent of the 

36 gross annual receipts of the person, partnership, or corporation, 

37 or other authority to whom the franchise is awarded, arising 

38 from its use, operation, or possession. No percentage need be 

39 paid for the first five years succeeding the date of the franchise, 

40 but thereafter such percentage is payable annually, and must in 

41 no case be less than three per cent per annum upon such gross 

42 receipts, the franchise to be forfeited by failure to make the 

43 payments stated in the bids upon which the award was made; 

44 provided, such governing or legislative body may provide as 

45 a condition of such franchise that the payments of said per- 

46 centage must begin at any time less than five years after the 

47 franchise is granted, if such franchise is a renewal, or substan- 

48 tially a renewal, of a franchise already in existence. After the 

49 expiration of the time stated in the advertisement up to 

50 which sealed bids or proposals will be received, the governing 

51 or legislative body herein mentioned, must meet in open session 

52 and open and read the tenders or bids. The franchise or priv- 

53 ileges must then be awarded to the highest bidder; provided, 

54 the governing power may reject any or all bids. "Unless the 

55 bidder files with his bid a bond to such county, city, or town, 

56 with at least two good and sufficient sureties, to be approved 

57 by such governing or legislative body, in a penal amount to be 

58 by it prescribed and set forth in the advertisement for bids, 

59 conditioned that such bidder shall well and truly observe, fulfill, 

60 and perform each and all of the terms, conditions, and obliga- 

61 tions of such franchise, in case the same shall be awarded to 

62 him, and that in case of the breach of any condition of such 

63 bond, the whole amount of the penal, sum therein named must 

64 be taken and deemed to be liquidated damages, and is recovera- 

65 ble from the principal and sureties upon said bond, no award of 

66 any such franchise must be made upon such bid, although the 

67 same may be the highest, but such franchise may be awarded 

68 to the next highest bidder who has complied with this proviso, 

69 or, in the discretion of such governing or legislative body, all 

70 bids may be set aside and rejected, and new bids advertised for. 

The only substantive change in this section from the original act is to 
conform it to article eleven, section nineteen, of the Constitution. See 
Pereria v. Wallace, 20 Cal. Dec. 62. 
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Section 4976. No franchise now existing, or which may 

2 hereafter be granted, must be renewed by the governing or 

3 legislative body above described, nor must the extension or 

4 renewal of the same be advertised or offered for sale by such 

5 governing or legislative body, until within one year prior to 

6 the date of the expiration of the existing franchise, unless 

7 the existing franchise is first surrendered by the holders 

8 thereof. No franchise can be surrendered without the consent 

9 of the governing or legislative body of the county, city, or 

10 town, granting such franchise. On. the application of the 

11 mayor, or a majority of the governing or legislative body, it is 

12 the duty of the attorney-general to sue for a forfeiture of any 

13 franchise granted by such governing or legislative body, alleg- 

14 ing in such suit non-compliance with the terms of the franchise. 

Section 498. That section four hundred and ninety-eight read: 

Section 498. The city or town authorities, in granting the 

2 right of way to street railroad corporations, in addition to the 

3 restrictions which they are authorized to impose, must require 

4 a strict compliance with the following conditions, except in the 

5 case of prismoidal or other elevated railways: First, to con- 

6 struct their tracks on those portions of streets designated in 

7 the ordinance granting the right, which must be, as nearly as 

8 possible, in the middle thereof; second, to plank, pave, or 

9 macadamize the entire length of the street used by their track, 

10 between the rails, and for two feet on each side thereof, and 

11 between the tracks, if there is more than one, and to keep the 

12 same constantly in repair, flush with the street, and with good 

13 crossings; third, that the tracks must not be more than five 

14 feet wide within the rails, and must have a space between them 

15 sufficient to allow the cars to pass each other freely. In case 

16 of prismoidal and other elevated railways the railway must be 

17 required to be constructed in such manner as will present the 

18 least obstruction to the freedom of the streets in which it is 

19 erected. Every right or franchise for a street railway granted 

20 under the provisions of this title is subject to the condition 

21 that the person or corporation to whom the same is granted 

22 must and will permit mail-carriers in the employ of the United 

23 States government, at all times, while engaged in the actual 

24 discharge of duty, to ride on the cars of such railroad free of 

25 charge. 

The statute of 1893, page 44, requiring street railways to allow mail- 
carriers to ride free of charge, is added to the section. 
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Sections 501, 504. That the statute of 1877-8, page 18, limiting the 
rate of fare on street railways, be oodifijgd by incorporating the first 
section thereof in section five hundred and one, and the second section 
in section five hundred and four, and that those sections as thus 
amended read: 

Section 501. The rates of fare on the cars must not exceed 

2 ten cents for one fare for any distance under three miles, and in 

3 municipal corporations of the first class must not exceed five 

4 cents for each passenger per trip of any distance in one direc- 

5 tion, either going or coming, along any part of the whole length 

6 of the road or its connections. The cars must be of the most 

7 approved construction for the comfort and convenience of pas- 

8 sengers, and provided with brakes to stop the same, when 

9 -required. The rate of speed must not be greater than eight 

10 miles per hour, except when otherwise provided by the govern- 

11 ing body of the municipality. A violation of the provisions of 

12 this section subjects the corporation to a fine of one hundred 

13 dollars for each ofiiense. 

The changes in this section are in striking out " town, city, or city 
and county, having more than one hundred thousand inhabitants," and 
inserting in place thereof the words "municipal corporations of the first 
class," for the purpose of conforming it to the classification allowed by 
the Constitution ; and in authorizing the municipal authorities to regu- 
late the rate of speed of street railways. 

Section 504. Every violation of the provisions of section 

2 five hundred and one, subjects the owner or owners of the street 

3 railroad violating the same to a forfeiture, to the person unlaw- 

4 fully charged or paying more than is herein allowed to be 

5 charged, of the sum of two hundred and fifty dollars for each 

6 and every instance in which such unlawful charge is made or 

7 collected, to be recovered by suit in any court of competent 

8 jurisdiction. Such cause of action is assignable to one having 

9 a like cause of action in his own right against the same defend- 

10 ant, and an action may be maintained by the assignee in his 

11 own name, and several such causes of action can be vested in 

12 such assignee and united in the same action. 

The amendment consists in conforming the provision for the assign- 
ment of the cause of action to our amendment to section three hundred 
and sixty-seven of the Code of Civil Procedure. 

Section 507. That section five hundred and seven read: 

Section 507. In every grant to construct street railroads, 
2 the right to grade, sewer, pave, macadamize, or otherwise 

5 — cc 
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3 improve, alter, or repair the streets or highways, is reserved to 

4 the municipality, and cannot be alienated or impaired; such 
6 work to be done so as to obstruct the railroad as little as 

6 possible; and, if required, the owner of such railroad must 

7 shift its rails so as to avoid the obstructions made thereby. 

The amendments consist in striking out the word "corporation," and 
inserting in place thereof, in the first instance, the word " municipality," 
and in the second, "owner of such railroad." They were recommended 
by our predecessors in their report of July 31, 1899. 

Section 513. That section five hundred and thirteen read: 

Section 513. When the route is surveyed a map thereof 

2 must be submitted to and filed with the board of supervisors 

3 of each county through or into which the road runs, giving its 

4 general course, and the principal points to or by which it runs, 

5 and its width, which must in no case exceed one hundred feet, 

6 and the supervisors must either approve or reject the survey. 

7 If approved, it must be entered of record on the journal of the 

8 board, and such approval authorizes the use of all public lands 

9 and highways over which the survey runs; but the i>oard of 

10 supervisors must require the corporation, at its own expense, 

11 and the corporation must so change and open the highways so 

12 taken and used as to make the same as good as before the 
I] 13 appropriation thereof; and must so construct all crossings of 

14 public highways over and by its road and toll gates, as not to 
f; 15 hinder or obstruct the use of the same. 

r- The words "they were" are omitted, but their omission does not 

Sj change the meaning of the section. 
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Section 514. That section five hundred and fourteen read: 

Section 514. All wagon road corporations may bridge or 

2 keep ferries on streams on the line of their road, and must do 

3 all things necessary to keep the same in repair. They may 

4 take such tolls only on their roads, ferries, or bridges, as are 

5 fixed by the board of supervisors of the proper county through 

6 which the road passes, or in which the ferry or bridge is 

7 situate. But in no case must the tolls be more than sufficient 

8 to pay fifteen per cent, nor less than ten per cent per annum, 

9 on the cost of construction, after paying for repairs and other 

10 expenses for attending to the roads, bridges, or ferries. If tolls, 

11 other than as herein provided, are charged or demanded, the 

12 corporation forfeits its franchise, and must pay to the party so 

13 charged one hundred dollars as liquidated damages. 

That part of the section excepting from its operation the counties 
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of Butte, Del Norte, Humboldt, Klamath, Plumas, and Sierra has been 
omitted, to harmonize the section with the Constitution, and in con- 
formity with the recommendation made by our predecessors. 

Section 517. That section five hundred and seventeen read: 

Section 517. Each toll-gatherer may prevent from passing 

2 through his gate any person, animal, or vehicle, subject to toll, 

3 until the toll authorized to be collected for such passing has 

4 been paid. 

The section as it now stands purports to authorize the prevention 
from passing through the gate of persons only. Its* form has been 
changed to express what was doubtless originally intended. 



Section 518. That section five hundred and eighteen read: 

Section 518. Every toll-gatherer who, at any gate, unrea- 

2 sonably hinders or delays any traveler or passenger or any 

3 vehicle or animal liable to the payment of toll, or demands or 
f 4 receives from any person more than he is authorized to collect, 

5 for each offense forfeits the sum of twenty- five dollars to the 

6 person aggrieved. 

Inserts "-or any vehicle or animal" after "passenger." 

Section 522. That section five hundred and twenty-two read: 

Section 522. The corporation may mortgage or hypothecate 

2 its road and other property for funds with which to construct 

3 or repair its road, but no mortgage or hypothecation is valid 

4 or binding unless at least twenty-five per cent of the capital 

5 stock subscribed has been paid in and invested in the con- 

6 struction of the road and appurtenances, and then only after an 

7 affirmative vote of two thirds of the capital stock subscribed. 

The amendment inserts "its" in place of "their," thus correcting an 
error of grammar. 

Section 524. That a new section be added, numbered five hundred 
and twenty-four, to read: 

Section 524. The legislative or other body to whom is in- 

2 trusted the government of any county, city and county, city, or 

3 town, may, under such regulations, restrictions, and limitations 

4 as it may provide, subject to existing laws, grant franchises for 

5 the construction of paths and roads, either on the surface, 

6 elevated, or depressed, on, over, across, or under the streets and 

7 public highways of any such county, city, or town, for the use 

8 of bicycles, tricycles, motorcycles, and other like horseless vehi- 

9 cles, propelled by the rider, for a term not exceeding fifty years. 
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10 In incorporated cities no franchise must be granted for the pur- 

11 pose herein expressed, unless the consent in writing of the 

12 owners of a majority of the frontage upon the road or street 

13 along which said path or road is sought to be constructed, is 

14 first had and obtained, and filed with such legislative or gov- 

15 erning body. 

Adopting the codification of the statute of 1897, page 91, proposed by 
our predecessors at page 148 of their report. 

Section 528. That section five hundred and twenty-eight' read: 

Section 528. No corporation must construct, or take tolls 

2 on, a bridge, ferry, wharf, chute, or pier . until authority is 

3 granted therefor by the supervisors, or other governing body 

4 having authority in that behalf. 

The words " or other governing body having authority in that behalf " 
are added. 

Section 529. That section five hundred and twenty-nine read: 

Section 529. Every such corporation ceases to be a body 

2 corporate: 

3 1. If, within six months from filing its articles of incorpo- 

4 ration, it has not obtained such authority from the board of 

5 supervisors, or other governing body having authority in that 

6 behalf; and if, within one year thereafter, it has r>ot com- 

7 menced the construction of the bridge, wharf, chute, or pier, 

8 and actually expended thereon at least" ten per cent of the 

9 capital stock of the corporation; 

10 2. If, within three years from filing the articles of incorpora- 

11 tion, the bridge, wharf, chute, or pier is not completed; 

12 3. If, when the bridge, wharf, chute, or pier of the corpora- 

13 tion is destroyed, it is not reconstructed and ready for use 

14 within three years thereafter; 

15 4. If the ferry of any such corporation is not in running 

16 order within three months after authority is obtained to 

17 establish it, or if at any time thereafter it ceases for a like 

18 term consecutively to perform the duties imposed by law. 

The amendment is of the same nature as that to the preceding 
section, and was suggested by our predecessors in their report of July, 
1899. 

Section 530. That section five hundred and thirty read: 

Section 530. The president and secretary of every bridge, 

2 ferry, wharf, chute, or pier corporation must annually, under 

3 oath, report to the board of supervisors, or other governing 
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4 body having authority in that behalf, of the county in which 

5 the articles of incorporation are filed: 

6 1. The- cost of constructing and providing all necessary 

7 appendages and appurtenances for its bridge, ferry, wharf, 

8 chute, or pier; 

9 2. The amount of all moneys expended thereon, since its 

10 construction, for repairs and incidental expenses; 

11 3. The amount of its capital stock, how much paid in, and 

12 how much actually expended thereof; 

13 4. The amount received during the year for tolls, and from 

14 all other sources, stating each separately; 

15 5. The amount of dividends made, and the indebtedness of 

16 the corporation, specifying for what it was incurred; 

17 6. Such other facts and particulars respecting the business 

18 of the corporation as the board of supervisors or other govern- 

19 ing body having authority in that behalf may require. 

20 This report the president and secretary must cause to be pub- 

21 lished for four weeks in a daily newspaper published nearest the 

22 bridge, ferry, wharf, pier, or chute, if required by order of the 

23 board of supervisors or other governing body having authority 

24 in that behalf. A failure to make such report subjects the 

25 corporation to a penalty of two hundred dollars, and for every 

26 week permitted to elapse after such failure an additional 

27 penalty of fifty dollars, payable in each case to the county 

28 from which the authority of the corporation was derived. All 

29 such cases must be reported by the board of supervisors, or 

30 other governing body having authority in that behalf, to the 

31 district attorney or city attorney, who must commence an 

32 action therefor. 

See note to preceding section. 

Sections 536, 537, 538, 539, 540. That sections five hundred and 
thirty-six, five hundred and thirty-seven, five hundred and thirty-eight, 
five hundred and thirty-nine, and five hundred and forty be amended so 
as to read: 

Section 536. Telegraph or telephone corporations may con- 

2 struct lines of telegraph or telephone lines along and upon any 

3 public road or highway, along or across any of the waters or 

4 lands within this state, and may erect poles, posts, piers, or 

5 abutments for supporting the insulators, wires, and other neces- 

6 sary fixtures of their lines, in such manner and at such points 

7 as not to incommode the public use of the road or highway or 

8 interrupt the navigation of the waters. 
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Section 537. Any person who injures or destroys, through 

2 want of proper care, any necessary or useful fixture of any 

3 telegraph or telephone corporation, is liable to the corporation 

4 for all damages sustained thereby. Any vessel which, by drag- 

5 ging its anchor, or otherwise, breaks, injures, or destroys the 

6 subaqueous cable of a telegraph or telephone corporation, sub- 

7 jects its owner to the damages hereinbefore specified. 

Section 538. Any person who wilfully and maliciously 

2 does any injury to any telegraph or telephone property, men- 

3 tioned in the preceding section, is liable to the corporation for 

4 one hundred times the amount of actual damages sustained 

5 thereby, to be recovered in any court of competent jurisdiction. 

Section 539. . No telegraph or telephone corporation can 

2 recover damages for the breaking or injuring of any subaque- 

3 ous telegraph or telephone cable, unless such corporation has 

4 previously erected on either bank of the waters under which 

5 the cable is placed, a monument, indicating the place where 

6 the cable lies, and publishes for one month in some newspaper 

7 most likely to give notice to navigators, a notice giving a 

8 description and the purpose of the monuments, and the general 

9 course, landings, and termini of the cable. 

Section 540. Any telegraph or telephone corporation may 

2 at any time, with the consent of the persons holding two 

3 thirds of the issued stock of the corporation, sell, lease, assign, 

4 transfer, or convey any rights, privileges, franchises, or prop- 

5 erty of the corporation, except its corporate franchise. 

The amendments to the preceding five sections are those suggested by 
our predecessors for the purpose of including .telephone companies 
within the operation of the title. 

Section 549. That section five hundred and forty-nine read: 

Section 549. All corporations formed to supply water to 

2 cities or towns must furnish pure fresh water to the inhabitants 

3 thereof, for family uses, so long as the supply permits, at 

4 reasonable rates and without distinction of persons, upon 

5 proper demand therefor; and must furnish water to the extent 

6 of their means, in case of fire or other great necessity, free of 

7 charge. The board of supervisors, or the proper city or town 

8 authorities, may prescribe proper rules relating to the delivery 

9 of water, not inconsistent with the laws of the state. 

The amendment consists in omitting that portion of the section pro- 
viding the mode in which rates shall be fixed, that mode having been 
supplanted by the provisions of the Constitution of 1879. 
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Section 550. That section five hundred and fifty be repealed, because 
it is merely an attempted expression of a constitutional provision. 

Section 551. That section five hundred and fifty-one read: 

Section 551. No canal, flume, or other appliance for the 

2 conducting of water must be so laid, constructed, or maintained 

3 as to obstruct any public highway; and every person or corpo- 

4 ration owning, maintaining, operating, or using any such canal, 

5 flume, or appliance, crossing or running along any public 

6 highway, must construct, mairftain, and keep in repair such 

7 bridges across the same as may be necessary to the safe and 

8 convenient use of such highway by the public; and on failure 

9 so to do, the board of supervisors of the county may construct 

10 or repair such bridge or bridges, and recover of such person or 

11 corporation the amount of the expenditure made in so doing. 

The amendment is suggested to better express the purpose of the 
section and to remove the objection that it may be unconstitutional in 
vesting the supervisors with an arbitrary power to require or not 
require bridges, and to supply the present defect in not providing any 
means of coercing the performance of the duty created. 

Section 574. That section five hundred and seventy-four read: 

Section 574. Savings and loan corporations may purchase, 

2 hold, and convey re#l and personal property, as follows: 

3 1. The lot and building in which the business of the corpo- 

4 ration is carried on, the cost of which must not exceed one 

5 hundred thousand dollars; except, on a vote of two thirds of 

6 the stockholders, the corporation may increase the sum to an 

7 amount not exceeding two hundred and fifty thousand dollars; 

8 2. Such as may have been mortgaged, pledged, or conveyed 

9 to it in trust, for its benefit in good faith, for money loaned in 

10 pursuance of the regular business of the corporation; 

11 3. Such as may have been purchased at sales under pledges, 

12 mortgages, or deeds of trust, made for its benefit, for money so 

13 loaned, and such as may be conveyed to it by borrowers in 

14 satisfaction and discharge of loans made thereon; 

15 4. No such corporation must purchase, hold, or convey real 

16 estate in any other case or for any other purpose; and all real 

17 estate described in subdivision three of this section must be 

18 sold by the corporation within five years after the title thereto 

19 is vested in it by purchase or otherwise; 

20 5. No such corporation must purchase, own, or sell personal 

21 property, except such as may be requisite for its immediate 

22 accommodation, for the convenient transaction of its business, 
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23 mortgages on real estate, bonds, securities, or evidences of 

24 indebtedness, public or private, gold and silver bullion, and 

25 United States mint certificates of ascertained value, and 

26 evidences of debt issued by the United States; 

27 6. No such corporation must purchase, hold, or convey bonds, 

28 securities, or evidences of debt, public or private, except bonds 

29 of the United States, of the State of California, and of the 

30 counties, cities, or towns, unless such corporation has a capital 

31 stock or reserve fund paid in, of not less than three hundred 

32 thousand dollars. 

The amendment consists in inserting the word "such" before "corpo- 
ration " in subdivisions five and six, so as to confine the operation of 
the section to savings and loan corporations. 

Section 580. That a new section be added to be numbered five 
hundred and eighty, to read: 

Section 580. The president of every savings bank, savings 

2 and loan society, and every other bank, depository, society, or 

3 institution in which deposits of money are made, whether any 

4 interest or dividend is paid, or agreed to be paid, thereon or 

5 not, must, within fifteen days after the first day of January of 

6 every odd numbered year, return to the board of bank com- 

7 missioners a sworn statement showing the amount placed to 

8 his credit, the last known place of- residence or postoffice 

9 address, and the fact of death, if known to such president, of 

10 every depositor who has not made a deposit therein or with- 

11 drawn therefrom any part of his deposit, or any part of the 

12 interest or dividends thereon, for a period of more than ten 

13 years next preceding. Such president must give notice of these 

14 deposits' in one or more newspapers published in or nearest the 

15 town, city, or city and county where such bank, society, or 

16 other institution is situated or has its principal place of busi- 

17 ness, at least once a week for four successive weeks, the cost of 

18 such publication to be paid pro rata out of such unclaimed 

19 deposits. This section does not apply to any deposit made by 

20 or in the name of a person known to the president to be living, 

21 and which, with the accumulation thereon, is less than fifty 

22 dollars. The board of bank commissioners must incorporate 

23 in their subsequent report each return made to them as provided 

24 in this section. Any president of either of the institutions 

25 mentioned in this section who neglects or refuses to make the 

26 sworn statement required thereby is guilty of a misdemeanor. 

Codifying and consolidating the statute of 1893, page 183, and of 
1897, page 27, so as to include all classes of depositories within one 
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section. The original statute provided that the report should be made 
by the president or secretary. We have omitted the words " or secre- 
tary," because we conceive it to be necessary to impose the duty upon 
a single officer, so that it cannot be evaded by one officer on the claim 
that it is equally the duty of the other, and that he had supposed that 
the other had performed or would perform it. 

Sections 584 and 585. That the statute of 1880, page 130, as amended 
1887, page 96, for the further protection of stockholders of mining 
corporations, be codified as sections five hundred and eighty-four and 
five hundred and eighty-five, to rqad: 

Section 584. The directors of a mining corporation must 

2 not sell, lease, mortgage, nor otherwise dispose of any mining 

3 ground owned or held by the corporation, nor purchase any 

4 additional mining ground, unless their act is ratified by the 

5 holders of at least two thirds of the capital stock of the cor- 

6 poration made either in writing, signed and acknowledged by 

7 such stockholders, or by a resolution duly passed at a regularly 

8 called stockholders' meeting. The certificate of the secretary 

9 of any mining corporation reciting such ratification at a 

10 stockholders' meeting, or the names of the stockholders, with the 

11 amount of stock held by each and the total stock outstanding, 

12 signed and acknowledged by him in the manner provided for 

13 the acknowledgment of conveyances of real property, may be 

14 attached to, or indorsed upon, any deed, mortgage, conveyance, 

15 or other instrument made under this section and recorded with 

16 such deed, conveyance, or other instrument, and the recitals 

17 contained in such certificate, or the duly recorded copy thereof, 
' 18 are prima facie evidence of their truthfulness for all purposes 

19 whatsoever. No one except a stockholder in such corporation 

20 must be permitted to urge any objection to the acquisition by it 

21 of any additional ground or other property. 

Section 585. All the stock of a mining corporation must 

2 stand on the books thereof in the names of the real owners or 

3 the names of their trustees. In every case in which stock 

4 stands in the name of a trustee, the party for whom he holds 

5 it must be designated upon such books and also in the body of 

6 the certificate of such stock. Neither the corporation nor its 

7 secretary must close its books more than two days prior to the 

8 day of an election. 

Part of section three of the statute has been omitted, because declared 
unconstitutional in Krause v. Durbrow, 19 Cal. Dec. 93. 
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Section 587a. That a new section be added to be numbered five 
hundred and eighty-seven a, to read: 

Section 587a. It is lawful for two or more corporations 

2 formed, or that may hereafter be formed, under the laws of this 

3 state, for mining purposes, which own or possess mining claims 

4 or lands adjoining each other, or lying in the same vicinity, to 

5 consolidate, their capital stock, debts, property, assets, and 

6 franchises, in such manner and upon such terms as may be 

7 agreed upon by the respective boards of directors or trustees 

8 of such corporations so desiring to consolidate their interests; 

9 but no such consolidation must take place without the written 

10 consent of the stockholders representing two thirds of the 

11 capital stock of each corporation, and no such consolidation 

12 can, in any way, relieve such corporations, or the stockholders 

13 thereof, from any and all just liabilities; and in case of such 

14 consolidation, due notice of the same must be given, by adver- 

15 tising, for one month, in at least one newspaper in the county 

16 where the said mining property is situated, if there is one 

17 published therein, and also in one newspaper published in the 

18 county where the principal place of business of any of said 

19 corporations is. . And when the said consolidation is com- 

20 pleted, a certificate thereof, containing the manner and terms 

21 of said consolidation, must be filed in the office of the county 

22 clerk of the county in which the original certificate of incor- 

23 poration of any of said corporations is filed, and a copy 

24 thereof must be filed in the office of the secretary of state; such 

25 certificate must be signed by a majority of each board of trus- 

26 tees or directors of the original corporations, and it is their duty 

27 to call, within thirty days after the filing of such certificate, a 

28 meeting of the stockholders of all of said corporations so con- 

29 solidated, to elect a board of trustees or directors for the con- 

30 solidated corporation, for the year thence next ensuing; and to 

31 cause notice of the time and place fixed for such meeting to be 

32 mailed to each stockholder of each of such corporations at his 

33 last known place of residence or business at least ten days 

34 before the time fixed for such meeting. The said certificate 

35 must also contain all the requirements prescribed by section 

36 tw.o hundred and ninety. 

This section contains substantially the matter now in section three 
hundred and sixty-one, changing the word " companies" to "corpora- 
tions," and providing the mode in which notices may be served on 
stockholders. 
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Sections 588, 589, 590. That the statute of 1873-4, page 886, as 
amended in 1880, page 134, and 1897, page 38, be codified by adding 
three new sections, to be numbered five hundred and eighty-eight, five 
hundred and eighty-nine, and five hundred and ninety, to read: 

Section 588. It is the duty of the secretary of every cor- 

2 poration formed for the purpose of mining, or conducting 

3 mining in California, to keep a complete set of books showing 

4 all receipts and expenditures of such corporation, the sources 

5 of such receipts, and the objects of such expenditures, and also 

6 * all transfers of stock. All books and papers must, at all times 

7 during business hours, be open to the inspection of any stock- 

8 holder. He is entitled to be accompanied by an expert, and to 

9 make copies or extracts from any such books or papers. He 

10 may, at reasonable hours, examine such mining property, ac- 

11 companied by an expert, take samples, and make such other 

12 examination as he may deem necessary. It is the duty of 

13 the directors, on the second Monday of each and every month, 

14 to cause to be made an itemized account or balance sheet for the 

15 previous month, embracing a full and complete statement- of 

16 all disbursements and receipts, showing from what sources 

17 *such receipts were derived, and to whom and for what object 

18 or purpose such disbursements or payments were made; also 

19 all indebtedness or liabilities incurred or existing at the 

20 time, and for what the same were incurred, and the balance 

21 of money, if any, on hand. Such account or balance sheet 

22 must be verified under oath by the president and secretary, 

23 and posted in some conspicuous place in the office of the 

24 company. It is the duty of the superintendent, on the first 

25 Monday of each month, to file with the secretary an itemized 

26 account, verified under oath, showing all receipts and dis- 

27 bursements made by him for the previous month, and for 

28 what said disbursements were made. Such account must 

29 also contain a verified statement showing the number of 

30 men employed under him, and for what purpose, and the 

31 rate of wages paid to each. He must attach to such ac- 

32 count a full and complete report, under oath, of the work 

33 done in said mine, the amount of ore extracted, from what 

34 part of mine taken, the amount sent to mill for reduction, its 

35 assay value, the amount of bullion received, the amount of 

36 bullion shipped to the office of the company or elsewhere, and 

37 the amount, if any, retained by the superintendent. It is his 

38 duty to forward to the office of the company a full report, 

39 under oath, of all discoveries of ores or mineral-bearing quartz 

40 made in said mine, whether by boring, drifting, sinking, or 
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41 otherwise, together with the assay value thereof. All accounts, 

42 reports,, and correspondence from the superintendent must be 

43 kept in some conspicuous place in the office of said company, 

44 open to the inspection of all stockholders. 

Section 589. Any stockholder of a corporation formed under 

s 2 the laws of this state for the purpose of mining, is entitled to 

3. visit, accompanied by his expert, and examine the mine or 

4 • mines owned by such corporation, and every part thereof, at 

5 any time he may see fit; and when such stockholder applies to 

6 the president of such corporation, he must immediately cause 

7 the secretary thereof to issue and deliver to such applicant an 

8 order, under the seal of the corporation, directed to the super- 

9 intendent, commanding him to show and exhibit such parts of 

10 said mine or mines as the party named in said order may 

11 desire to visit and examine. It is the duty of the superintend- 

12 • ent, on receiving such order, to furnish such stockholder every 

13 facility for making a full and complete inspection of said mine 

14 or mines, and of the workings therein, and to accompany said 

15 stockholder either in person, or to furnish some person familiar 

16 with said mine or mines to accompany him in his visit to and 

17 through such mine or mines, and every part thereof. If the 

18 superintendent fails to obey such order, such stockholder is 

19 entitled to recover, in any court of competent jurisdiction, 

20 against the corporation, the sum of one thousand dollars, and 

21 traveling expenses to and from the mine, as liquidated damages, 

22 together with costs of suit. 'In case of such refusal, it is the 

23 duty of the directors of the corporation forthwith to remove 

24 the officer so refusing, and thereafter he must not be employed , 

25 directly or indirectly by the corporation, nor must any salary 

26 be paid to him. 

Section 590. In case of the refusal or neglect of the 

2 president to cause to be issued by the secretary the order 

3 mentioned in section five hundred and eighty-nine, such stock- 

4 holder is entitled to recover against said president the sum of 

5 one thousand dollars and costs, as provided in the last section. 

6 If the directors fail to have the reports and accounts current 

7 made and posted as provided in section five hundred and 

8 eighty-eight, they are liable, either severally or jointly, to an 

9 action by any stockholder complaining thereof, and on proof of 

10 such refusal or failure, he may recover judgment for actual 

11 damages sustained by him, with costs of suit. Each of such 

12 defaulting directors is also liable to removal for such neglect. 

In the foregoing codification the proviso in section one of the amenda- 
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tory act of 1897, limiting its provisions to corporations "whose stock is 
listed and offered for sale at public exchange," is omitted because of its 
doubtful constitutionality. See Johnson v. Tautphaus, 19 Cal. Dec. 76. 

Sections 591 to 592e. That the statute of 1866, page 469, as amended 
1868, page 15, and 1885, page 76, respecting chambers of commerce, be 
codified, to be preceded by a title to be known as Title XIa, followed by 
the headline '* Corporations for the Formation of Chambers of Commerce, 
Boards of Trade, Mechanics' Institutes, and Other Kindred Associations," 
and to consist of sections five hundred and ninety-one to five hundred 
and ninety-two e, to read: 

Section 591. Corporations for the formation and organiza- 

2 tion of chambers of commerce, boards of trade, mechanics* 

3 institutes, and other associations formed for the extension and 

4 promotion of trade and commerce, or the advancement, protec- 

5 tion, and improvement of the mechanic arts, may be formed 

6 by twenty or more persons, who must execute and file articles 

7 of incorporation as prescribed in chapter one of title one of 

8 part four of this code. Upon receiving from the secretary of 

9 state a certificate of the filing with him of a certified copy of 

10 its articles of incorporation, such corporation becomes a body 

11 corporate, and by its corporate name has succession for the 

12 period limited in its articles, and power: (1) to sue and be 

13 sued in any court; (2) to make and use a common seal, and 

14 alter it at pleasure; (3) to lease, purchase, hold, sell, mortgage, 

15 convey in trust, convey, release from trust or mortgage, such 

16 real and personal property as hereinafter provided; (4) to elect 

17 and appoint such officers, agents, and servants as the business 

18 of the corporation may require; and (5) to make by-laws, not 

19 inconsistent with the laws of this state, providing for the organ- 

20 ization of the corporation and the management of its affairs. 

21 No corporation formed under this title must engage in any 

22 mercantile, commercial, or mechanical business. 

Section 592. Every corporation formed under this title 

. 2 may have a capital stock and issue certificates to represent the 

3 shares thereof, if the articles of incorporation contain a state- 

4 ment of the amount of its capital stock and the number of 

5 shares into which it is divided. The rights and privileges to 

6 be accorded to stockholders are distinct from those to be 

7 accorded to members at large of the corporation, and the obli- 

8 gations to be imposed upon stockholders in the same relation 

9 must be fixed and established in the by-laws of the corpo- 
10 ration. 
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Section 592a. The corporation may confer upon a board of 

2 trustees or directors, or upon a body to be styled the executive 

3 committee of the corporation, the right to exercise all or any 

4 of the corporate powers, if the articles of incorporation state 

5 that the right to exercise the corporate powers is to be confided 

6 to such board of trustees or directors or to such executive com- 

7 mittee, and the number of trustees, directors, or committee, and 

8 the names of those selected to take charge of the affairs of the 

9 corporation for the first six months. 

Section 5926. Every corporation formed under this title 

2 may lease, purchase, have, hold, use, take possession of, and 

3 enjoy in fee simple or otherwise any personal or real property 

4 within the state necessary for the uses and purposes of the 

5 corporation, and may sell, lease, deed in trust, alien, or dispose 

6 of the same at its pleasure. 

Section 592c. The by-laws of any corporation formed under 

2 this title without capital stock must prescribe how members of 

3 the corporation shall be admitted and how expelled, and how 

4 officers, agents, and servants shall be appointed. Such pro- 

5 visions in the by-laws have force and effect as between private 

6 parties and the corporation. All corporations formed under 

7 the provisions of this title must determine, by their by-laws, 

8 the manner of calling and conducting their meetings, the 

9 number of members that constitute a quorum, the manner of 

10 levying and collecting assessments, the officers of the corpo- 

11 ration, the manner of their election or appointment and their 

12 tenure of office, and may prescribe suitable penalties for the 

13 violation of such by-laws, not exceeding in any case one hun- 

14 dred dollars for any one offense. 

Section 592o\ Every corporation formed under the provis- 

2 ions of this title has power to levy and collect, from the 

3 members thereof, for the purpose of paying the proper and 

4 legal expenses of the corporation, assessments in such manner 

5 as may be prescribed by its by-laws, but not otherwise. 

Section 592c. Every corporation, association, or institution 

2 formed prior to the enactment of this title, for any of the 

3 purposes contemplated thereby, may, by a vote of the majority 

4 of its members voting at a meeting called for that purpose, 

5 become entitled to the benefit thereof on filing the certificate 

6 hereinafter required. Notice of such meeting and of its object 

7 must be published in a newspaper of general circulation in the 
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8 county in which the principal p]ace of business of the eorpo- 

9 ration, association, or institution is located, for at least two 

10 weeks before the day on which the meeting is to be held. Such 

11 certificate must be signed and acknowledged by at least five 

12 members of the corporation, association,, or institution, must 

13 contain a list of the members who desire to become member^, 

14 and must be filed with the county clerk of such county, and a 

15 copy thereof, certified by him, must be filed with the secretary 

16 of state. Thereupon such corporation, association, or institu- 

17 tion possesses all the powers and privileges conferred by this 

18 title. 

Section 593. That section five hundred and ninety-three read: 

Section 593. Any number of persons associated together 

2 for any purpose, where pecuniary profit is not their object, and 

3 for which individuals may lawfully associate themselves, may,' 

4 in accordance with the rules, regulations, or discipline of such 

5 association, elect directors, the number thereof to be not less 

6 than five nor more than eleven, and may incorporate them- 

7 selves as provided in this title. 

Substituting "five" for, "three," thus harmonizing the section with 
section two hundred and ninety. 

Section 595. That section five hundred and ninety-five read: 

Section 595. All such corporations may hold all the prop- 

2 erty of the association owned prior to incorporation or acquired 

3 thereafter in any manner, and transact all business relative 

4 thereto; but no such corporation must own or hold more real 

5 estate than may be necessary for the business and objects of 

6 the association and providing burial ground for its deceased 

7 members, not to exceed six whole lots in any city or town, nor 

8 more than twenty acres in the country; the annual increase, 

9 income, or profit whereof must not exceed fifty thousand 

10 dollars. Any such corporation now or hereafter having, and 

11 having had continuously for the next preceding three years, 

12 the care, custody, control, and maintenance each year upon an 

13 annual average of not less than one hundred orphans, half- 

14 orphans, and indigent minor children at any one orphan 

15 asylum, is entitled and allowed to own and possess any num- 

16 ber of acres, not exceeding one hundred and sixty, of land 

17 in the country, outside of any incorporated city or town, 

18 the annual income or profit of which does not exceed fifty 

19 thousand dollars. Such orphan asylum must be situated 

20 on such lands. The limitations herein provided for do not 
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21 apply to corporations formed, or to be formed, under section 

22 six hundred and two, when the land is held or used for 

23 churches, hospitals, schools, colleges, orphan asylums, parson- 

24 ages, or cemetery purposes, or to corporations organized other 

25 than for profit, when the land is timber land, and not exceed- 

26 ing one hundred and sixty acres in extent, and is held or used 

27 for the purposes of the organization, in which case said land 

28 shall be subject to all laws regulating the preservation of 

29 forests. 

The amendment merely strikes out a number of superfluous words 
and phrases. 

Section 597. That section five hundred and ninety-seven read: 

Section 597. The directors must annually make a full 

2 report of all property, real and personal, held by such corpora- 

3 tion or by them in trust for such corporation, and of the con- 

4 dition thereof, to the members of the association for which 

5 they are acting. 

Striking out the words " in trust for the corporation by them " and 
inserting "by such corporation or by them in trust for such corporation." 

Sections 607 to 607#. That there be added a new title to be known as 
Title Xlla, entitled " Societies for the Prevention of Cruelty to Chil- 
dren and Animals," codifying the statute of 1873-4, page 499, and of 
1875-6, page 830, in sections six hundred and seven to six hundred 
and seven g, to read: 

TITLE Xlla. 

CORPORATIONS FOR THE PREVENTION OF CRUELTY TO CHILDREN 

AND ANIMALS. 

Section 607. Corporations may be formed by any number 

2 of persons not less than five, a majority of whom must be 

3 citizens and residents of this state, under the general provis- 

4 ions of this code, for the purpose of the prevention of cruelty 

5 to children or animals, or both. 

Section 607a. Every such corporation may take and hold, 

2 by gift, purchase, devise, or bequest, any property, real or per- 

3 sonal, and dispose of the same at its pleasure; but it must not 

4 hold real property the annual income of which exceeds fifty 

5 thousand dollars. 

Section 6076. Any such corporation, or any member or 
2 officer thereof, may prefer a complaint against any person or 
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3 persons, before any court or magistrate having jurisdiction, for 

4 the violation of any law relating to or affecting children or 

5 animals, and may aid in the prosecution of any such offender 

6 before such court or magistrate in any proceeding taken. 

Section 607c. All magistrates, constables, sheriffs, and 

2 officers of police must, as occasion may require, aid any such 

3 corporation, its officers, members, and agents, in the enforcement 

4 of all laws which are now or may be hereafter enacted relating 

5 to or affecting children or animals. 

Section 607cJ. The provisions of this title extend to all cor- 

2 porations heretofore formed and existing for the prevention of 

3 cruelty to children or animals, but do not extend or apply to 

4 any association, society, or corporation which uses or specifies 

5 a name or style the same, or substantially the same, as that of 

6 any previously existing society or corporation in this state 

7 organized for a like purpose. 

Section 607c. All fines, penalties, and forfeitures imposed 

2 and collected in any county of this state under the provisions 

3 of any law of this state, now or hereafter enacted, relating to 

4 or affecting children or animals, in every case where the 

5 prosecution was instituted, aided, or conducted by any such 

6 corporation or society now or hereafter existing, must, except 

7 where otherwise provided, inure to such corporation or society 

8 in aid of the purposes for which it was incorporated or 

9 organized. 

Section 607/. All members and agents, and all officers of 

2 each or any of such corporations or societies, as may by the 

3 trustees thereof be duly authorized in writing, approved by a 

4 judge of the superior court of the county in which such corpo- 

5 ration or society was organized, and sworn in the same manner 

6 as are constables or peace officers, have power lawfully to 

7 interfere to prevent the perpetration of any act of cruelty upon 

8 any child or dumb animal, and may use such force as is 

9 necessary to prevent the same, and to that end may summon 

10 to their aid any bystander; they may make arrests for the 

11 violation of any penal law relating to or affecting children or 

12 animals in the same manner as a constable or other peace 

13 officer; and may carry the same or similar weapons that such 

14 officers are authorized to carry. All such members and agents 

15 must, when making such arrests, exhibit and expose a suitable 

16 badge to be adopted by such corporation or society. All persons 

6— cc 
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17 resisting such specially appointed officers, when performing any 

18 duty under this section, are guilty of a misdemeanor. 

Section 607#. Any child under the age of sixteen years 

2 that comes within any of the following descriptions named: 

3 1. Who is found begging or receiving or gathering alms 

4 (whether actually begging, or under the pretext of selling or 

5 offering for sale anything), or being in any street, road, or 

6 public place for the purpose of so begging, gathering, or receiv- 

7 ing alms; 

8 2. Who is found wandering and not having any home or 

9 settled place of abode, or proper guardianship, or visible means 

10 of subsistence; 

11 3. Who is found destitute, either being an orphan, or having 

12 a vicious parent who is undergoing penal servitude or 

13 imprisonment; 

14 4. Who frequents the company of reputed thieves or prosti- 

15 tutes, or houses of prostitution or assignation, or dance houses, 

16 concert saloons, theaters, or variety halls, or other places of 

17 amusement where spirituous, malt, or vinous liquors are sold, 

18 without parent or guardian; 

19 5. Who is engaged or used for or in any business, exhibition, 

20 vocation, or purpose, in violation of any law of this state; 

• 21 t — must be arrested and brought before a court or magistrate, 

22 and when, upon examination before such court or magistrate, 

23 it appears that any such child has been engaged in any of the 

24 aforesaid acts, or comes within any of the aforesaid descrip- 

25 tions; or when, upon the examination or conviction of any 

26 person having the custody of a child, of a criminal assault upon 

27 it, the court or magistrate before whom such examination or 

28 conviction is had deems it desirable for the welfare of such child 

29 that the person so examined or convicted should be deprived 

30 of its custody thereafter; such court or magistrate, when it 

31 deems it expedient for the welfare of such child, may commit 

32 such child to an orphan asylum, corporation, or society for 

33 the prevention of cruelty to children, charitable or other insti- 

34 tution, or make such other disposition thereof as now or here- 

35 after may be provided by law in cases of vagrant, truant, 

36 disorderly, pauper, or destitute children. Any corporation, 

37 organized under this title, or now existing, for the prevention 

38 of cruelty to children, or any officer or member thereof, may 

39 institute proceedings under this section for the welfare of any 

40 such child. 

In the codification included in the preceding eight sections we have 
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followed substantially the recommendation of our predecessors in their 
report of July 31, 1899. 

Section 612. That section six hundred and twelve read: 

Section 612. Any corporation organized to establish and 

2 maintain, or to improve, a cemetery, may take and hold any 

3 property bequeathed, granted, or given to it in trust, to apply 

4 the proceeds or income thereof to any and all of the following 

5 purposes: To the improvement or embellishment of such ceme- 

6 tery, or of any lot therein; or to the erection, renewal, repair, 

7 or preservation of any monument, fence, or other structure in 

8 such cemetery; or to the planting or cultivation of trees, 

9 shrubs, or plants in or around such cemetery, or any lot 

10 therein; or to the improving, ornamenting, or embellishing of 

11 such cemetery, or any lot therein, in any other mode or manner 

12 not inconsistent with the purposes for which such cemetery was 

13 established or is being maintained. Such property, and the 

14 proceeds or income thereof, must be invested and reinvested by 

15 such corporation, in bonds of the United States, or of this state, 

16 or of any municipality of this state, or in mortgages on real 

17 estate, if such investment is not repugnant to the terms of the 

18 bequest, grant, or gift. 

This includes in the present section the substance of section six hun- 
dred and sixteen, and makes the latter a proper subject for repeal. 

Section 613. That section six hundred and thirteen read: 

Section 613. Whenever an interment is made in any lot or 

2 plat transferred to individual owners by the corporation, the 

3 same thereby becomes forever inalienable, and descends in 

4 regular line of succession to the heirs at law of the owner. 

5 When there are several owners of interests in such lot or plat, 

6 one or more may acquire by purchase the interest of others 

7 interested in the fee simple title thereof, but no one not an 

8 owner acquires an interest or right of burial therein by purchase; 

9 nor must any one be buried in any such lot or plat not at the 

10 time owning an interest therein, or who is not a relative of such 

11 owner, or of his wife, % except by consent of all jointly interested; 

12 provided however, that when all the bodies buried in any such 

13 lot have been removed therefrom, with the consent of a 

14 majority of the board of directors of the corporation owning 

15 said cemetery, it is lawful for the then owners of such lot, with 

1 6 the consent of a majority of said directors, to sell and transfer 

17 the same by deed; and any such sale and transfer, heretofore 

18 made, is hereby declared to be valid and effectual to transfer 
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19 the title to the purchaser, any law to the contrary thereof 

20 notwithstanding. 

Adopting and incorporating therein the codification of the statute of 
1891, pags 264, as recommended by our predecessors in their report of 
July 31, 1899. 

Sections 629 to 632. That, for the purpose of making them appli- 
cable to electric as well as to gaslight corporations, sections six hundred 
and twenty-nine to six hundred and thirty-two be amended to read: 

Section 629. Upon the application in writing of the owner 

2 or occupant of any dwelling or premises distant not more than 

3 one hundred feet from any main, or direct or primary wire, of 

4 the corporation, and payment by the applicant of all money 

5 due from him, the corporation must supply gas or electricity 

6 as required for such building or premises, and cannot refuse 

7 on the ground of any indebtedness of any former owner or 

8 occupant thereof, unless the applicant has undertaken to pay 

9 the same. If, for the space of ten days after such application, 

10 the corporation refuses or neglects to supply the gas or elec- 

11 tricity required, it must pay to the applicant the sum of fifty 

12 dollars as liquidated damages, and five dollars per day as 

13 liquidated damages for every day such refusal or neglect 

14 continues thereafter. . 

Section 630. No corporation is required to lay service pipe 

2 or wires where serious obstacles exist to laying them, unless 

3 the applicant, if required, deposits in advance, with the cor- 

4 poration, a sum of money sufficient to pay the cost of laying 

5 such service pipe, or wires, or his proportion thereof. 

Section 631. Any owner or manager of gas or electric light 

2 works, or agent of such owner or manager, exhibiting written 

3 authority, signed by such owner or manager, or any agent of a 

4 gas or electric light corporation exhibiting written authority 

5 signed by the president or secretary thereof for such purpose, 

6 may enter any building or premises lighted with gas or elec- 

7 tricity supplied by such owner or corporation, to inspect the 

8 gas meters or electric meters therein to ascertain the quantity 

9 of gas or electricity supplied or consumed. Every owner or 

10 occupant of such building who hinders or prevents such entry 

11 or inspection must pay to the owner or corporation the sum of 

12 fifty dollars as liquidated damages. 

Section 632. All gas or electric light corporations may 
2 shut off the supply of gas or electricity from any person who 
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3 neglects or refuses to pay for the gas or electricity supplied, or 

4 the rent of any meter, pipes, wires, or fittings, provided by the 

5 corporation, as required by his contract; and for the purpose 

6 of shutting off the gas or electricity in such case any employe 

7 of the corporation may enter the building or premises of such 

8 person, between the hours of eight o'clock in the forenoon and 

9 six o'clock in the afternoon, of any day, and remove therefrom 

10 any property of the corporation used in -supplying gas or 

11 electricity. 

Section 635. That section six hundred and thirty-five read: 

Section 635. The directors may, at their discretion, under 

2 the regulations prescribed in their by-laws, retire the free shares 

3 of any series of stock, at any time after four years from the 

4 date of their issue, by enforcing the withdrawal of the same; 

5 but whenever there remains in any series, at the expiration of 

6 five years after the date of its issue, an excess above one hun- 

7 dred free shares of the par value of two hundred dollars each, 

8 or two hundred free shares of the par value of one hundred 

9 dollars each, then it is the duty of the directors to retire 

10 annually twenty-five per centum of such excess existing at 

11 said expiration of five years after the date of its issue, so that 

12 no more than one hundred free shares shall remain in such 

13 series at the expiration of nine years from the date of its issue. 

14 No more than one half the monthly receipts must be used for 

15 that purpose; and thereafter the directors may, in their discre- 

16 tion, retire such other free shares as they consider to be for the 
. 17 best interest of the association to retire. Whenever, under the 

18 provisions of this section, the withdrawal of shares is to be 

19 enforced, the shares to be retired must be determined by lot, 

20 drawn from all free shares in the series, as may be regulated by 

21 the by-laws, and the holders thereof must be paid the amount 

22 actually paid in, and the full amount of net earnings at the 

23 date of retirement. 

The amendment fixes the time of computing the value of retired stock 
in building associations as of the date of the retirement, for the reason 
that it has been represented that in many instances managers of such 
associations have refused to make any allowance for increase in value 
arising after the last published statement of earnings, though such pub- 
lication preceded such retirement several months. 

Section 637. That section six hundred and thirty-seven read: 

Section 637. The moneys in the hands of the treasurer, 
2 and such sums as may be borrowed by the corporation for the 
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3 purpose, must be loaned out in open meeting to the member 

4 who bids the highest premium, or may be loaned at such 

5 premium as may be fixed, from time to time, by the board of 

6 directors; and the premium may be deducted from the amount 

7 of the loan, or such proportion may be deducted as the by-laws 

8 provide, and in that case the balance of said premium must be 

9 payable in such installments as the by-laws determine. Where 

10 the premium is payable in installments, the number of install- 

11 ments into which the same is divided must be uniformly 

12 applicable to all loans made by the corporation, and must 

13 be payable at the times and in the manner provided in the 

14 by-laws. In no case must the amount loaned exceed the 

15 matured value of the shares pledged to secure the loan. They 

16 may, if a majority of the stockholders * so elect, loan their 

17 moneys for a definite time on the installment plan. The num- 

18 ber of installments into which the loan is made must be 

19 stated, and when such payments have been made in accord- 

20 ance with the by-laws, the borrower is entitled to a release of 

21 his mortgage. 

The amendment consists of the last two sentences, authorizing the 
association, if its stockholders so elect, to make loans for a definite 
time on the installment plan. 

Section 638a. That there be a new section added, numbered six 
hundred and thirty-eight a, to read: 

Section 638a. A stockholder desiring to withdraw from the 

2 association or to surrender a part or all of his stock may do 

3 so by giving thirty days' notice, in writing, of his intention. 

4 On the expiration of such notice, he is entitled to receive the 

5 full amount paid in upon the stock surrendered, together with 

6 such proportion of the earnings thereon as the by-laws may 

7 provide, or as may be fixed by the board of directors; but not 

8 more than one half of the monthly receipts in any one month 

9 must be applied to withdrawals for that month without the 

10 consent of the board of directors, and no stockholder must be 

11 permitted to withdraw whose stock is pledged to the association 

12 as security for a loan until such loan is fully paid. Such 

13 withdrawals must be paid in succession in the order that the 

14 notices of intention are given. 

This section is merely a codification of section nineteen of the statute 
of 1893, page 229. 

Section 641. That section six hundred and forty-one be repealed. 
This repeal is recommended because the history of building and loan 
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associations in this state shows that in some instances they have been 
wrecked through the improvident borrowing of money, and because the 
power to borrow money for the purpose of withdrawing stock enables 
persons holding free shares who suspect the insolvency or want of 
success of an association to procure full payment, through the with- 
drawing of their shares, leaving the balance of the stockholders in the 
end to bear the whole loss of resulting insolvency. 

Section 643. That section six hundred and forty-three read: 

Section 643. Any person of full age and sound mind may 

2 become a member of the association by taking one or more 

3 shares therein, and subscribing to the by-laws, and annexing 

4 to his signature his postoffice address. A minor may hold 

5 shares in the name of the parent, guardian, or next friend as 

6 trustee. 

The sentence exempting shares from execution is omitted, because its 
substance has been included in subdivision eleven of section six hun- 
dred and ninety of the Code of Civil Procedure. 

Section 64&£. That section six hundred and forty-eight and a half 
be repealed, because no longer necessary. The statute referred to 
therein, to wit: that of 1877-8, page 955, was repealed March 31, 1897, 
page 243. 

Section 653a. That a new section, numbered six hundred and fifty- 
three a, be added, to be preceded by the words " Title XIX. Cooperative 
Business Corporations," and that such section read: 

TITLE XIX. 
cooperative business corporations. 

Section 653a. Cooperative business corporations may be 

2 formed for doing any lawful business, and dividing a portion 

3 of their profits among persons other than their stockholders. 

4 Each of such corporations may, in its by-laws, in addition to 

5 the matters specified in section three hundred and three, . 

6 provide the amount of profits which must be divided among 

7 persons other than their stockholders, and the manner in which 

8 and the persons among whom such division may be made. 

Codifies that part of the statute of 1877-8, page 883, defining 
cooperative business corporations. That part of the statute declaring 
that the by-laws may provide for the number of votes to which each 
shareholder shall be entitled, is omitted, for the reason that it is special 
legislation, and unconstitutional within the decision in Krause v. 
Durbrow, 19 Cal. Dec. 19. 
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Sections 6536 to 653*. That the statute of 1895, page 221, be codified 
in sections six hundred and fifty-three 6 to six hundred and fifty- 
three k, to be preceded by the heading " Title XX. Cooperative Business 
Associations," such sections to read: 

TITLE XX. 

COOPERATIVE BUSINESS ASSOCIATIONS. 

Section 6536. Five or more persons may form a cooperative 

2 association for the transaction of any lawful business, whether 

3 for profit or not, or for the promotion of any educational, 

4 industrial, benevolent, social, or political purpose. Such asso- 

5 ciation must not have any capital stock, but must issue 

6 membership certificates to each member. Such certificate 

7 cannot be assigned, so that the assignee can, by its transfer, 

8 become a member of the association, but, by a resolution of its 

9 board of directors, such certificate may be transferred, and the 
10 transferee made a member in lieu of the last former holder. 

Section 653c. In such association the rights and interests 

2 of all members are equal, and no member can have or acquire 

3 a greater interest therein than any other member has. At 

4 every election held pursuant to the by-laws each member must 

5 be entitled to cast one vote and no more. All persons above 

6 the age of eighteen years, regardless of sex, are eligible to 

7 membership, if otherwise qualified and elected as the by-laws 

8 may provide. The by-laws must provide for the amount of 

9 the indebtedness which such association may incur. And no 

10 member shall be responsible individually, or personally liable, 

11 for any of the debts or liabilities of the association in excess of 

12 his proportion of such indebtedness; but in case of the failure 

13 and insolvency of such association, may be. required to pay 

14 any unpaid dues or installments which have, before such 

15 insolvency, become due from such member to the association, 

16 pursuant to its by-laws. 

Section 653d. Every association formed under this title 

2 must prepare articles of association, in writing, stating: The 

3 name of the association, the purpose for which it is formed, the 

4 place where its principal business is to be transacted, the term 

5 for which it is to exist, not to exceed fifty years, the number of 

6 the directors thereof, and the names and residences of those 

7 selected for the first year, the amount which each member is 

8 to pay upon admission as membership fee, and that each mem- 

9 ber signing the articles has actually paid in such sum, and 
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10 that the interest and right of each member therein is to be 

11 equal. Such articles of association must be subscribed by the 

12 original associates or members, and acknowledged by each 

13 before some person competent to take an acknowledgment of a 

14 deed in this state. Such articles so subscribed and acknowl- 

15 edged must be filed in the office of the secretary of state, who 

16 must furnish a certified copy thereof, which must be filed in 

17 the office of the county clerk of the county where the principal 

18 business of such association is to be transacted; and from the 

19 time of such filing in the office of said county clerk the asso- 

20 ciation is complete, and has and may exercise all the powers 

21 for which it was formed. 

Section 653e. Every association formed under this title 

2 must, within forty days after it so becomes an association, 

3 adopt a code of by-laws for the government and management 

4 of the association, not inconsistent with this title. A majority 

5 of all the associates is necessary to the adoption of such by- 

6 Jaws, and the same must be written in a book, and subscribed 

7 by the members adopting the same, and the same cannot be 

8 amended or modified except by the vote of a majority of all 

9 the members, after notice of the proposed amendment, given 

10 as the by-laws may provide. Such association may, by its 

11 by-laws, provide for the time, place, and manner of calling 

12 and conducting its meetings; the number of directors, the time 

13 of their election, their term of office, the mode and manner of 

14 their removal, the mode and manner of filling vacancies in the 

15 board caused by death, resignation, removal, or otherwise, and 

16 the power and authority of such directors, and how many 

17 thereof are necessary to the exercise of the powers of such direct- 

18 ors, which must be at least a majority; the compensation of 

19 any of the directors, or of any officer; the number of the officers, 

20 if any, other than the directors, and their term of office; the 

21 mode of removal, and the method of filling a vacancy; the 

22 mode and manner of conducting business; the mode and man- 

23 ner of conducting elections, and may provide for voting by 

24 ballots forwarded by mail or otherwise, provided the method 

25 secures the secrecv of the ballot; the mode and manner of 

26 succession of membership, and the qualifications for member- 

27 ship, and on what conditions, and when membership must 

28 cease, and the mode and manner of expulsion of a member, 

29 subject to the right of an expelled member to have the board 

30 of directors appraise his interest in the association in either 

31 money, property, or labor, as the directors may deem best, and to 

32 have the money, property, or labor so awarded him paid, or 
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33 delivered, or performed within forty days after expulsion; the 

34 amount of membership fee, and the dues, installments, or 

35 labor which each member must be required to pay or per- 

36 form, if any, and the manner of collection or enforcement, and 

37 for forfeiting or selling of membership interest for nonpayment 

38 or nonperformance; the method, time, and manner of per- 

39 mitting the withdrawal of a member, if at all, and how his 

40 interest must be ascertained, either in money or property, and 

41 within what time the same must be paid or delivered to such 

42 member; the mode and manner of ascertaining the interest of 

43 a member at his death, if his legal representatives or none of 

44 them desire to succeed to the membership, and whether the 

45 same must be paid to his legal representatives in money, or 

46 property, or labor, and within what time the same must be 

47 paid, or delivered, or performed; such other things as may be 

48 proper to carry out the purpose for which the association was 

49 formed. The by-laws must provide for the time and manner 

50 in which profits must be divided among the members, and 

51 what proportion of the profits, if any, must be added to" the 

52 common property or funds of the association. But the by-laws 

53 may provide that the directors may suspend or pass the pay- 

54 ment of any such profit, or installment of earnings, at their 

55 discretion. The by-laws and all amendments must be recorded 

56 in a book and kept in the office of the association, and a copy, 

57 certified by the directors, must be filed in the office pf the 

58 county clerk where the principal business is transacted. 

Section 653/. The property of such association is subject 

2 to attachment and execution for its lawful debts. The interest 

3 of a member in such association, if sold upon execution, or 

4 any judicial or governmental order whatever, cannot authorize 

5 the purchaser to have any right, except to succeed, as a member 

6 in the association, with the consent of the directors, to the 

7 rights of the member whose interest is thus sold. If the 

8 directors choose to pay or settle the matter after such sale, 

9 they may either cancel the membership, and add the interest 

10 thus sold to the assets or common property of the association, 

11 or reissue the share or right to a new member upon proper 

12 payment therefor, as the directors may determine. 

Section 653 #. The purpose of the business may be altered, 

2 changed, modified, enlarged, or diminished by a vote of two 

3 thirds of all the members, at a special election to be called for 

4 such purpose, of which notice must be given the same as the 

5 by-laws provide for the election of directors. 
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Section 653 h. Every association formed under this title 

2 has power of succession by its associate name for fifty years; 

3 in such name to sue and be sued in any court; to make 

4 and use a common seal, and alter the same at pleasure; to 

5 receive by gift, devise, or purchase, hold, and convey real and 

6 personal property, -as the purposes of the association may 

7 require; to appoint such subordinate agents or officers as the , 

8 business may require; to admit associates or members, and to 

9 sell or forfeit their interest in the association for default of 

10 installments, or dues, or work, or labor required, as provided 

11 by the by-laws; to enter into any and all lawful contracts or 

12 obligations essential to the transaction of its affairs, for the 

13 purpose for which it was formed, and to borrow money, "and 

14 issue all such notes, bills, or evidences of indebtedness or 

15 mortgage as its by-laws may provide for; to trade, barter, buy, 

16 sell, exchange, and to do all other things proper to be done for 

17 the purpose of carrying into effect the objects for which the 

18 association is formed. 

Section 653 i. Two or more associations formed and existing 

2 under this title, or under any preexisting law authorizing their 

3 formation . for the same purposes, may be consolidated, upon 

4 such terms, and for such purposes, and by such name, as may 

5 be agreed upon, in writing, signed by two thirds of the mem- 

6 bers of each such association. Such agreement must also state 

7 all the matters necessary to articles of association, and must 

8 be acknowledged by the signers before an officer competent to 

9 take an acknowledgment of deeds in this state, and be filed 

10 in the office of the secretary of state, and a certified copy 

11 thereof in the office of the county clerk of the county where 

12 its principal business is to be transacted; and from and after 

13 the filing of such certified copy, the former associations 

14 comprising the component parts cease to exist, and the 

15 consolidated association succeeds to all the rights, duties, and 

16 powers of the component associations, and is possessed of all the 

17 rights, duties, and powers prescribed in the agreement of con- 

18 solidated association not inconsistent with this title, and is 

19 subject to all the liabilities and obligations of the former 

20 component associations, and succeeds to all the property and 

21 interests thereof, and may make by-laws and do all things 

22 permitted by this title. 

Section 653j. Any association formed or consolidated under 

2 this title may be dissolved and its affairs wound up voluntarily 

3 by the written request of two thirds of the members. Such 
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4 request must be addressed to the directors, and must specify 

5 reasons why the winding up of the affairs of the association is 

6 deemed advisable, and must name three persons who are mem- 

7 bers to act in liquidation and in winding up the affairs of the 

8 association, a majority of whom must thereupon have full 

9 power to do all things necessary to liquidation; and upon the 

10 filing of such request with the directors, and a copy thereof in 

11 the office of the county clerk of the county where the principal 

12 business is transacted, all power of the directors ceases and the 

13 persons appointed must proceed to wind up the association, and 

14 realize upon its assets, and pay its debts, and divide the resi- 

15 due of its money among the members, share and share alike, 

16 within a time to be named in said written request, or such • 

17 further time as may be granted them by two thirds of the 

18 members, in writing, filed in the office of said county clerk; 

19 and upon the completion of such liquidation the said associa- 

20 tion must be deemed dissolved. No receiver of any such 

21 association, or of any property thereof, or of any right therein, 

22 can be appointed by any court, upon the application of any 

23 member, save after judgment of dissolution for usurping fran- 

24 chises at the suit of the State of California by its attorney- 

25 general. 

Section. 653&. The right of any association claiming to be 

2 organized under this title to do business may be inquired into 

3 by quo warranto, at the suit of the attorney -general of this 

4 state, but not otherwise. 

Section 672. That section six hundred and seventy-two be repealed, 
because the matter therein is contained in section fourteen hundred and 
four. 

Section 682. That section six hundred and eighty-two read: 

Section 682. The ownership of property by several persons 

2 is either: . 

3 1. Of joint interests; 

4 2. Of partnership interests; 

5 3. Of interests in common; 

6 4. Of the communitv interest of husband and wife; 

7 5. Of property held by a husband and wife as tenants by the 

8 entireties. 

The amendment is by adding subdivision five. 

Section 683. That section six hundred and eighty-three read: 

Section 683. A joint interest is one owned by'several per- 
2 sons in equal shares, by a title created by a single will or 
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3 transfer, when expressly declared in the will or transfer to be 

4 a joint tenancy, or when granted or devised to executors or 

5 trustees. 

The words "as joint tenants" are omitted at the end of the section, 
because it was clearly contemplated that all devises to executors or 
trustees should be held in joint tenancy, unless the devise otherwise 
expressed. 

Section 686. That section six hundred and eighty-six read: 

Section 686. Every interest created in favor of several per- 

2 sons in their own right is an interest in common, unless 

3 acquired by them as executors or trustees or in partnership for 

4 partnership purposes, or unless declared in its creation to be a 

5 joint interest, as provided in section six hundred and eighty- 

6 three, or unless acquired as community property, or unless 

7 when conveyed to a husband and wife, the conveyance declares 

8 that it is to be held by them as tenants by the entireties. 

Includes an amendment similar to that in the last section, and also 
one permitting an estate by entireties to be created in favor of a husband 
and wife when the instrument creating it so declares. 

Section 702. That section seven hundred and two read: 

Section 702. The names and classification of interests in 

2 real property have only such application to interests in personal 

3 property as in this code expressly provided. 

The words " this division " omitted. 

Section 703. That section seven hundred and three read: 

Section 703. No future interest in property is recognized 
2 by the law, except such as is defined in this code. 

The words "this division" omitted. 

Section 709. That section seven hundred and nine read: 

Section 709. If a condition precedent requires the perform- 

2 ance of an unlawful act, the instrument containing it is so far 

3 void, and the right cannot exist. 

The amendment abolishes the distinction between conditions unlaw- 
ful and conditions wrong in themselves, and applies the same rule to all 
unlawful conditions precedent. 

Section 717. That section seven hundred and seventeen read: 

Section 717. No lease or grant of land for agricultural pur- 

2 poses for a longer period than thirty years, in which is reserved 

3 any rent or service of any kind, is valid. 

The amendment consists in substituting " thirty " for " ten." 
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Section 718. That section seven hundred and eighteen read: 

Section 718. No lease or grant of any town or city lot for 

2 a longer period than fifty years, in which is reserved any rent 

3 or service of any kind, is valid. 

The amendment is in changing " twenty " to "fifty." 

Section 762. That section seven hundred and sixty-two read: 

Section 762. Every estate of inheritance is a fee, and 

2 every such estate, when not defeasible or conditional, is a fee 

3 simple. 

The words "or an absolute fee" at the end of the present section are 
omitted. 

Section 793. That section seven hundred and ninety-three read: 

Section 793. An action for the possession of real property 

2 leased or granted, with a right of re-entry, may be maintained 

3 at any time, after the right to re-enter has accrued, without 

4 the notice prescribed in section seven hundred and ninety-one. 

The words "in the district court" are omitted. 

Section 801. That section eight hundred and one read: 

Section 801. The following land burdens, or servitudes 

2 upon land, may be attached to other land as incidents or 

3 appurtenances, and are then called easements: 

4 1. The right of pasture; 

5 2. The right of fishing; 

6 3. The right of taking game; 

7 4. The right of way; 

8 5. The right of taking water, wood, minerals, and other 

9 things; 

10 6. The right of transacting business upon land; 

11 7. The right of conducting lawful sports upon land; 

12 8. The right of receiving air, light, or heat from or over, or 

13 discharging the same upon or over land; 

14 9. The right of receiving water from or discharging the same 

15 upon land; 

16 10. The right of flooding land; 

17 11. The right of having water flow without diminution or 

18 disturbance of any kind; 

19 12. The right of using a wall as a party wall; 

20 13. The right of receiving more than natural support from 

21 adjacent land or things affixed thereto, or of receiving there- 
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22 from support for structures on the land of the owner of the 

23 easement; 

24 14. The right of having the whole of a division fence main- 

25 tained by a coterminous owner; 

26 15. The" right of having public conveyances stopped, or of 

27 stopping the same on land; 

28 16. The right of a seat in church; 

29 17. The right of burial. 

Adds to subdivision thirteen the words " or of receiving therefrom 
support for structures on the land of the owner of the easement." 

Section 822. That section eight hundred and twenty -two read: 

Section 822. Whatever remedies the lessor of any real 

2 property has against his immediate lessee for the breach of 

3 any agreement in the lease, or for the recovery of the posses- 

4 sion, he has against the assignees of the lessee, for any cause 

5 of action accruing while they are such assignees, except where 

6 the assignment is made by way of security for a loan, and is 

7 not accompanied by possession of the premises. 

The amendment corrects a clerical error by inserting "has" after the 
word " property." 

Section 830. That sectiou eight hundred and thirty read: 

Section 830. Except where the grant under which the land 

2 is held indicates a different intent, the owner of the upland, 

3 when it borders on tide-water, takes to ordinary high-water 

4 mark; when it borders upon a navigable lake or stream, where 

5 there is no tide, the owner takes to the edge of the lake or 

6 stream, at low-water mark; when it borders upon any other 

7 water, or when bordering upon a tidal or navigable lake or 

8 stream, the grantor has title to the middle thereof, the owner 

9 takes to the middle of the lake or other water. 

The amendment inserts " or when bordering upon a tidal or naviga- 
ble lake or stream, the grantor has title to the middle thereof," thus 
conforming the section to the decision in Freeman v. Bellegarde, 108 
Cal. 179. 

Section 832. That section eight hundred and thirty- two read: 

Section 832. Each coterminous owner is entitled to the 

2 lateral and subjacent support which his land in its natural 

3 condition receives from the adjoining land. Such owner is 

4 also entitled to such support for his land when improved, 

5 subject to the right of the owner of the adjoining land to make 

6 proper and usual excavations on the same for purposes of 
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7 construction, on using ordinary care and skill, and giving 

8 previous reasonable notice to the other of his intention to 

9 make such excavation. 

The effect of this amendment is to give the owner the absolute right 
to the support of his land in its natural condition. It also gives him 
that right as to improved property, but allows the adjoining owner the 
right to make excavations for the purposes of construction, and does not 
require such owner to sustain the land of the other. This is probably 
what the section now means, but if strictly construed, it would not 
give the owner the absolute right to the support of his land by the 
adjoining land, even while his land was in its natural condition. 

Sections 842 and 843. That the statute of 1889, page 202, relating 
to the protection of owners of ditches and flumes, be codified by adding 
two new sections to be numbered eight hundred and forty-two and 
eight hundred and forty-three, to read: 

Section 842. When two or more persons are associated by 

2 agreement in the use of a ditch or flume, or are using for the 

3 irrigation of land a ditch or flume, to the construction of which 

4 they or their grantors have contributed, each is liable to the 

5 other for the reasonable expense of maintaining and repairing 

6 the same in proportion to the share to which he is entitled in 

7 the use of the water. 

Section 843. If any one of them neglects, after demand in 

2 writing, to pay his proportion of such expense, he is liable 

3 therefor in an action for contribution, and in any judgment 

4 obtained against him interest from the time of such demand 

5 must be included. The actions authorized by this section may 

6 be brought by all or either of the injured parties, and may be 

7 joint or several. 

Section three of the statute is not codified, for the reason that any 
matter in it which should be retained is fully covered by the general 
rules of law. 

Section 857. That section eight hundred and fifty-seven read: 

Section 857. Express trusts may be created for any of the 

2 following purposes: 

3 1. To sell real property, and apply or dispose of the proceeds 

4 in accordance with the instrument creating the trust; 

5 2. To mortgage or lease real property for the benefit of 

6 annuitants or other legatees, or beneficiaries, or for the purpose 

7 of satisfying any charge thereon; 

8 3. To receive the rents and profits of real property, and 

9 pay them to or apply them to the use of any person, whether 
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10 ascertained at the time of the creation of the trust or not, for 

11 himself or for his family, during the life of such person, or 

12 for any shorter term, subject to the rules of title two of this 

13 part; or, 

14 4. To receive the rents and profits of real property, and to 

15 accumulate the same for the purposes and within the limits 

16 prescribed by sections seven hundred and twenty-two to seven 

17 hundred and twenty-six, both inclusive. 

Adding in subdivision two the words "or beneficiaries " and striking 
out in subdivision four the words "the same title," and inserting in 
place thereof "sections seven hundred and twenty-two to seven hundred 
and twenty-six, both inclusive." See Estate of Hinckley, 58 Cal. 457, 
481. 

Section 859. That section eight hundred and fifty-nine read : 

Section 859. Where a trust is created to receive the rents 

2 and profits of real property, and pay them to or apply them to 

3 the use of any person, and no valid direction for accumulation 

4 for the benefit of such person is given, the surplus of such 

5 rents and profits, beyond the sum that may be necessary for 

6 the education and support of such person and his family, 

7 shall, unless the trust is created by another person and the 

8 instrument creating the trust otherwise expressly provides, be 

9 liable to the claims of the creditors of such beneficiary, in the 

10 same manner as personal property which cannot be reached by 

11 exeoution. 

The words " and his family " are inserted. Other phrases are trans- 
posed, but without changing their signification. See note to section 
twenty-two hundred and forty-five. 

Section 970. That section nine hundred and seventy read: 

Section 970. In the case of ships meeting, the following 

2 rules must be observed, in addition to those prescribed by that 

3 part of the Political Code which relates to navigation : 

4 1. Whenever any ship, whether a steamer or sailing ship, 

5 proceeding in one direction, meets another ship, whether a 

6 steamer or sailing ship, proceeding in another direction so that 

7 if both ships were to continue their respective courses they 

8 would pass so near as to involve the risk of a collision, the 

9 helms of both ships must be put to port so as to pass on the 

10 port side of each other; and this rule applies to all steamers 

11 and all sailing ships, whether on the port or starboard tack, 

12 and whether close-hauled or not, except where the circum- 

1 3 stances of the case are such as to render a departure from the 

7— cc 
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14 rule necessary in order to avoid immediate danger, and subject, 

15 also, to a due regard to the dangers of navigation, and, as 

16 regards sailing ships on the starboard tack close-hauled, to the 

17 keeping such ships under command; 

18 2. In the case of sailing vessels, those having the wind fair 

19 must give way to those on a wind. When both are going by 

20 the wind, the vessel on the starboard tack must keep her wind, 

21 and the one on the larboard tack bear up strongly, passing 

22 each other on the larboard hand. When both vessels have the 

23 wind large or abeam, and meet, they must pass each other in 

24 the same way on the larboard hand, to effect which two last 

25 mentioned objects the helm must be put to port. Steam ves- 

26 sels must be regarded as vessels navigating with a fair wind, 

27 and should give way to sailing vessels on a wind of either tack; 

28 3. A steamer navigating a narrow channel must, whenever 

29 it is safe and practicable, keep to that side of the fairway or 

30 mid-channel which lies on the starboard side of* the steamer: 

31 4. A steamer when passing another steamer in such channel 

32 must always leave the other upon the larboard side; 

33 5. When steamers must inevitably or necessarily cross so 

34 near that, by continuing their respective courses, there would 

35 be a risk of collision, each vessel must put her helm to port, so 

36 as always to pass on the larboard side of each other; 

37 6. The rules of this section do not apply to any case for 

38 which a different rule is provided by the regulations for the 

39 government of pilots of steamers approaching eat)h other 

40 within the sound of the steam-whistle, or by the regulations 

41 concerning lights upon steamers, prescribed by or under 

42 authority of the laws of the United States. 

The amendment consists in striking out of subdivision six the words 
"of the acts of Congress, approved August 30, 1852, and April 29, 1864," 
and inserting the words "of the laws of the United States." 

Section 993. That section nine hundred and ninety- three read: 

Section 993. The good will of a business is property, trans- 

2 ferable like any other, and the person transferring it may 

3 transfer with it the right of using the name under which the 

4 business is conducted. 

Adding the last clause authorizing the transfer of the right of using 
the name under which the business is conducted. 

Section 1014. That section ten hundred and fourteen read: 

Section 1014. Where, from natural causes, land forms by 
2 imperceptible degrees upon the bank of a river, stream, or 
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3 other water, navigable or not navigable, either by accumula- 

4 tion of material or by the recession of the stream, such land . 
5* belongs to the owner of the bank, subject to any existing right 
6 of way over the bank. 

The amendment adds the words " or other water." 

Section 1017. That section ten hundred and seventeen read: 

Section 1017. An island, or an accumulation of land, 

2 formed in a stream which is, not" navigable, belongs to the 

3 owner of the bank on that side where the island or accumula- 

4 tion is formed; or, if not formed on one side only, to the 

5 owners of the banks on the two sides, divided by an imaginary 

6 line drawn through the middle of the stream. 

The word "bank " is substituted for "shore" at the end of the section 
and the word " river " is changed to "stream." 

Section 1055. That section ten hundred and fifty-five read: 

Section 1055. A grant duly executed is presumed to have 

2 been delivered at its date, except that if proved or acknowledged 

3 before some officer, it is presumed to have been delivered at 

4 the date of his certificate thereof, unless the proof shows it to 

5 have been delivered at some earlier date and the certificate so 

6 states. 

By this amendment the time when a grant is presumed to have been 
delivered is changed from that of its date to that of the certificate of 
acknowledgment, this latter presumption being, in the opinion of the 
Commissioners, more usually in accord with the facts. At present, it is 
possible by merely antedating a grant to create a presumption of its 
delivery at such date, though the certificate of acknowledgment bears 
a much more recent date. 

Section 1067. That section ten hundred and sixty-seven read: 

Section 1067. A clear and distinct provision in a grant is 
2 not controlled by other words less clear and distinct. 

The word " limitation" is stricken out and "provision" inserted. 

Section 1096. That section one of the statute of 1873-4, page 345, 
an act relating to conveyances of real estate, be codified by adding a 
new section to be numbered ten hundred and ninety-six, to read: 

Section 1096. Any person in whom the title of real estate 

2 is vested, who shall afterwards, from any cause, have his or her 

3 name changed, must, in any conveyance of said real estate 

4 so held, set forth the name in which he or she derived title to 

5 said real estate. 
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The balance of, the statute, consisting of sections two and three, 
should be added to section forty-two hundred and thirty-six of the 
Political Code. 

Section 1106. That section eleven hundred and six read: 

Section 1106. Where a person purports by proper instru- 

2 ment to convey real property, without expressly restricting 

3 the conveyance to any particular interest therein, and subse- 

4 quently acquires any title or claim of title thereto, the same 

5 passes by operation of law to the grantee, or his successors. 

The words " where a person purports by proper instrument to grant 
real property in fee simple " stricken out and the words " where a person j 
purports by proper instrument to convey real property without expressly 
restricting the conveyance to any particular interest therein" inserted. 
Under the present section, there is doubt respecting what instruments • 
purport to grant real property in fee simple, and it is thought best to 
extend the effect of this section to all instruments which do not 
expressly restrict the conveyance to some particular interest. 

Section 1149. That section eleven hundred and forty-nine read: 

Section 1149. A gift in view of death is one which is made 

2 in contemplation, fear, or peril of death, and with intent that 

3 it shall take effect only in case of the death of the giver. 

4 Such a gift must be evidenced by an instrument in writing 

5 subscribed by the donor. 

The amendment is by adding the last sentence. It is believed that 
many gross frauds have been perpetrated by parol evidence respecting 
gifts by persons in view of death, when, because of such death, it is 
impossible to contradict or overcome such evidence, and that public 
policy requires such gifts to be evidenced by some writing. 

Section 1161. That section eleven hundred and sixty-one read: 

Section 1161. Before an instrument can be recorded, unless 

2 it belongs to the class provided for in either section eleven 

3 hundred and fifty-nine, eleven hundred and sixty, twelve hun- 

4 dred and two, or twelve hundred and three, its execution must 

5 be acknowledged by the person executing it, or if executed by 

6 a corporation, by the person executing the same on behalf of 
- 7 the corporation, or proved by a subscribing witness, or as pro- 

8 vided in sections eleven hundred and ninety-eight and eleven 

9 hundred and ninety-nine, and the acknowledgment or proof 

10 certified in the manner prescribed by article three of this 

11 chapter. — , 

The words "its president or secretary" stricken out and the word 

\ 
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"the person executing the same on behalf of the corporation " substi- 
tuted, because an instrument may be executed on behalf of a corporation 
by an officer or person other than its president or secretary when author- 
ized by its board of directors, whereas the section as it now stands 
appears to sanction its execution by those officers only. 

Section 1181. That section eleven hundred and eighty-one read: 

Section 1181. The proof or acknowledgment of an instru- 

2 ment may be made in this state, within the city, county, or 

3 township for which the officer was elected or appointed, before 

4 either: 

5 1. A clerk of a court of record; 

6 2. A county recorder; 

7 3. A court commissioner; 

8 4. A notary public; 

9 5. A justice of the peace. 

The words "city and county" stricken out, and the word "township" 
substituted for the word "district." 

Section 1185. That section eleven hundred and eighty-five read: 

Section 1185. The acknowledgment of an instrument must 

2 not be taken, unless the officer taking it knows or has satis- 

3 factory evidence, on the oath or affirmation of a credible wit- 

4 ness, that the person making such acknowledgment is the 

5 individual who is described in and who executed the instru- 

6 ment; or, if executed by a corporation, that the person making 

7 such acknowledgment is the person who executed it on behalf 

8 of such corporation. • 

Strikes out the words " the president or secretary of such corporation" 
and inserts the words "person who executed it on behalf of the corpora- 
tion." See note to section eleven hundred and sixty-one. 

Section 1189. That section eleven hundred and eighty-nine read: 

Section 1189. The certificate of acknowledgment, unless it 

2 is otherwise in this article provided, must be substantially in 

3 the following form: 

4 "State of , ) 

5 County of . \ ss ' 

6 " On this day of , in the year , before 

7 me (here insert name and quality of the officer), personally 

8 appeared , known to me (or proved to me on the oath of 

9 ) to be the person whose name is subscribed to the 

10 within instrument, and acknowledged to me that he (she or 

11 they) executed the same." 
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12 Provided, however, that any acknowledgment taken without 

13 this state in accordance with the laws of the place where the 

14 acknowledgment is made, shall be sufficient in this state; and 

15 provided further, that the certificate of the clerk of a court of 

16 record of the county or district where such acknowledgment is 

17 taken, that the officer certifying to the same is authorized by law 

18 so to do, and that the signature of the said officer to such certifi- 

19 cate is his true and genuine signature, and that such acknowl- 

20 edgment is taken in accordance with the laws of the place 

21 where the same is made, shall be prima facie evidence of the 

22 facts stated in the certificate of said clerk. 

The words "to me" inserted after "acknowledged." 

Section 1190. That section eleven hundred and ninety read: 

Section 1190. The certificate of acknowledgment of an in- 

2 strument executed by a corporation must be substantially in 

3 the following form: 

• 4 "State of , / 

5 County of . J ss ' 

6 "On this day of , in the year , before 

7 me (here insert the name and quality of the officer), person- 

8 ally appeared , known to me (or proved to me on the oath 

9 of ) to be the person (or officer) who executed the within 

10 instrument on behalf of the corporation therein named, and 

11 acknowledged to me that such corporation executed the same." 

See note to section eleven hundred and sixty-one. 

Section 1193. That section eleven hundred and ninety-three read: 

Section 1193. Officers taking and certifying acknowledg- 

2 ments or proof of instruments for record., must authenticate 

3 their certificates by affixing thereto their signatures, also their 

4 seals of office, if by the laws of the state or county where the 

5 acknowledgment or proof is taken, or by authority of which 

6 they are acting, they are required to have official seals. 

The words "followed by the names of their offices" are omitted. 
The preceding section, prescribing the form of certificate of acknowledg- 
ment, requires each officer to insert his name and the quality of his 
office in the certificate. This being done, there is no reason why his 
signature should be followed by the name of his office. , 

Section 1202. That section twelve hundred and two read: 

Section 1202. When the acknowledgment or proof of the 
2 execution of an instrument is properly made, but defectively 
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3 certified, any party interested may have an action in the 

4 superior court to obtain a judgment correcting the certificate. 

"Superior" substituted for "district." 

Section 1203. That section twelve hundred and three read: 

Section 1203. Any person interested under an instrument 

2 entitled to be proved for record, may institute an action in the 

3 superior court against the proper parties to obtain a judgment 

4 proving such instrument. 

" Superior " substituted for " district." 

Section 1207. That section' twelve hundred and seven read: 

Section 1207. Any instrument affecting real property, which 

2 was, previous to the first day of January, one thousand eight 

3 hundred and ninety-seven, copied into the proper book of 

4 record, kept in the office of any county recorder, imparts, after 

5 that date, notice of its contents to subsequent purchasers and 

6 incumbrancers, notwithstanding any defect, omission, or in- 

7 formality in the execution of the instrument, or in the certifi- 

8 cate of acknowledgment thereof, or the absence of any such 

9 certificate; but nothing herein affects the rights of purchasers 

10 or incumbrancers previous to that date. Duly certified copies 

11 of the record of any such instrument may be read in evidence 

12 with like effect as copies of an instrument duly acknowledged 

13 and recorded; provided, when such copying in the proper book. 

14 of record occurred within fifteen years prior to the trial of the 

15 action, it is first shown that the original instrument was 

16 genuine. 

Inserting the words " when such copying in the proper book of record 
occurred within fifteen years prior to the trial of the action." The vice of 
the present section is that it does not permit the record of an instrument 
to be offered in evidence when the acknowledgment is defective, unless 
proof is first made that the original instrument is genuine. If the 
record has, however, existed for more than fifteen years, such proof can 
very rarely be made. In truth, if it could be made, there would be 
little or no need of the section. It is believed that public policy re- 
quires, when an instrument has been of record so long a time, that its 
record be admissible in evidence, though there is some defect in the 
certificate of acknowledgment. 

Section 1218. That a new section be added, to be numbered twelve 
hundred and eighteen, to read: 

Section 1218. A certified copy of an instrument affecting 
2 the title to real property once recorded may be recorded in any 
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3 other county, and, when so recorded, the record thereof has 

4 the same force and effect as though it was of the original 

5 instrument. 

Section 1237. That section twelve hundred and thirty-seven read: 

Section 1237. The homestead consists of the interest of the 

2 claimant, divided or undivided, in the dwelling-house in which 

3 the claimant resides, and in the land on which the same is 

4 situated, selected as in this title provided, or set apart by the 

5 superior court in the administration of the estate of a deceased 

6 or insolvent person. 

The amendment consists in the insertion of the words u interest of 
the claimant, divided or undivided," and " or set apart by the superior 
court in the administration of the estate of a deceased or insolvent 
person." 

Section 1237a. That a new section be added to be numbered twelve 
hundred and thirty-seven a, to read: 

Section 1237a. The provisions of this title apply to home- 

2 steads heretofore, as well as those hereafter, selected; but do 

3 not prevent any owner of an undivided interest, otherwise 

4 entitled to partition, from maintaining proceedings for such 

5 partition, or for a sale in case partition cannot be had. 

Section 12376. That a new section to be numbered twelve hundred 
arid thirty-seven b be added, to read: 

Section 12376. In case of the partition of the land so held 

2 in undivided interests, the portion allotted to the claimant of 

3 a homestead upon an undivided interest is protected as a 

4 homestead in favor of such claimant, to the extent of the value 

5 of a legal homestead; and in case of the sale of the land so 

6 held in common, the proceeds of the undivided interest of the 

7 homestead claimant are exempt from execution to the extent 

8 of the character of the homestead so declared. 

This amendment was proposed by our predecessors in their report of 
July 31, 1899, and is self-explanatory. 

Section 1240. That section twelve hundred and forty read: 

Section 1240. The homestead is exempt from execution 
2 except as in this title provided. 
The words "or forced sale" are omitted, because in some instances, as 
in case of proceedings in insolvency, there can be no mode of segregat- 
ing a homestead interest except by the sale of the property, and 
awarding a claimant its value to the extent of five thousand dollars. 
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The words here omitted were, in Barrett v. Sims, 59 Cal. 618, declared 
to constitute an insuperable obstacle to any proceeding to segregate the 
homestead interest of the insolvent, though the property was of much 
greater value than five thousand dollars. 

Section 1243. That section twelve hundred and forty-three read: 

Section 1243. A homestead can be abandoned only by a 

2 declaration of abandonment, or a grant thereof executed and 

3 acknowledged, or by a subsequent declaration of homestead, 

4 duly executed and acknowledged: 

5 1. By the husband and wife, if the claimant is married; 

6 2. By the claimant, if unmarried. 

Inserting the words " or by a subsequent declaration of homestead," 

Section 1245. That section twelve hundred and forty-five read: 

Section 1245. When, in a case not within the classes 

2 enumerated in section twelve hundred and forty-one, a judg- 

3 ment has been docketed against the homestead claimant, and 

4 an execution for its enforcement has been levied upon the 

5 homestead, or the issuance of such execution is prohibited by 

6 any bankruptcy or insolvency law, the execution creditor, or 

7 the trustee or assignee in bankruptcy or insolvency, as the case 

8 may be, may apply to the superior court of the county in which 

9 the homestead is situated for the appointment of persons to 
10 appraise the value thereof. 

The original section applies only to cases in which an execution had 
been issued. The amendment extends the provisions of the section to 
cases where the issuing of the execution is prohibited by some bank- 
ruptcy or insolvency law. 

Section 1246. That section twelve hundred and forty-six read: 

Section 1246. The application must be made upon a verified 

2 petition showing: 

3 1. The fact that a judgment has been docketed against the 

4 homestead claimant, stating the amount due thereon, and that 

5 an execution thereon has been levied upon the homestead, or 

6 that the issuance or levy of such execution is prohibited by 

7 some bankruptcy or insolvency law; 

8 2. The name of the claimant; 

9 3. That the value of the homestead exceeds the amount of 
10 the homestead exemption. 

The amendment is in subdivision one, to conform it to the amend- 
ments proposed to the preceding section. 
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Section 1247. That 'section twelve hundred and forty-seven read: 

Section 1247. The petition must be filed with the clerk of 

2 the superior court, and an order be made by the judge fixing 

3 the time and place for the hearing thereof. 

The amendment requires the fixing by the judge of a time and place 
for the hearing of the petition. 

Section 1248. That section twelve hundred and forty-eight read: 

Section 1248. A copy of the petition and of the order of the 

2 judge must be served on the claimant at least ten days prior 

3 to the time designated in such order for the hearing, unless he 

4 is absent from, or cannot be found within, the county, in which 

5 event such copies may be left with any adult person found 

6 residing on the homestead premises, and if no such person can 

7 be found there, then by mailing such copies to the claimant at 

8 his last known postoffice address. 

The amendment provides that a copy of the petition and the order 
must be served at least ten days prior to the hearing, and also for the 
mode of service when the claimant is absent from, or cannot be found 
within, the county. 

Section 1249. That section twelve hundred arid forty-nine read: 

Section 1249. At the hearing, the court, upon proof of the 

2 service of a copy of the petition and order, and proof of the 

3 matters stated in subdivision one of section twelve hundred 

4 and forty- six, must appoint three disinterested residents of the 

5 county to appraise the value of the homestead. 

The meaning of the present section is not changed, except that proof 
of the service of a copy of the petition and order and of the other 
matters necessary to authorize the proceeding must be made before 
appraisers can be appointed. 

Section 1252. That section twelve hundred and fifty-two read: 

Section 1252. Within fifteen days after their appointment 

2 they must make to the court a report in writing, which report 

3 must show the appraised value and their determination upon 

4 the matter of a division of the land claimed. 

"Judge" stricken out and "court " inserted. 

Section 1253. That section twelve hundred and fifty-three read: 

Section 1258. If it appears to the court that the land 

2 claimed can be divided without material injury, it must, by an 

3 order, direct the appraisers to set off to the claimant so much 

4 of the land, including the residence, as will, after deducting 
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5 the amount of all liens thereon which existed when the decla- 

6 ration of homestead was filed for record, amount in value to 

7 the homestead exemption, and the judgment may be enforced 

8 against the remainder of the land. 

The word "judge" changed to ".court," and the words "after deduct- 
ing the amount of all liens thereon which existed when the declaration 
of homestead was filed for record " inserted, and the words " from the 
report" omitted. This omission is recommended, because the court 
ought not to be restricted to the report, but its action should be based 
upon all competent evidence presented to it. 

* 

Section 1254. Thatsection twelve hundred and fifty-four read: 

Section 1254. If it appears to the court that the land 

2 claimed exceeds in value the amount of the homestead exemp- 

3 tion, after deducting the amount of all liens thereon which 

4 existed when the declaration was filed for record, and that it 

5 cannot be divided, the court must make an order directing its 

6 sale. 

« 

The word "judge" substituted for "court"; the words "from the 
report" omitted; and the words "after deducting the amount of all 
liens thereon which existed when the declaration was filed for record" 
inserted. 

Section 1256. That section twelve hundred and fifty-six read: 

Section 1 256. If the sale is made, the proceeds thereof, to the 

2 amount of the homestead exemption, must be paid to the claim- 

3 ant, and the balance applied as directed by the court. 

The words "the satisfaction of the execution" stricken out, and "as 
directed by the court" inserted. 

Section 1263. That section twelve hundred and sixty- three read: 

Section 1263. The declaration of homestead must contain: 

2 1. A statement, showing that the person making it is the head 

3 of a family, and, if the claimant is married, the name of the 

4 spouse; or, when the declaration is made by the wife, showing 

5 that her husband has not made such declaration, and that she 

6 therefore makes the declaration for their joint benefit; 

7 2. A statement that the person making it is residing on the 

8 premises, and claims them as a homestead; 

9 3. A description of the premises; 

10 4. An estimate of their actual cash value. 

Inserting the words "and if the claimant is married, the name of the 
spouse." This amendment is suggested by our predecessors. 
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Section 1266. That section twelve hundred and sixty-six read: 

Section 1266. Any person other than the head of a family, 

2 must, in the selection of a homestead, execute, acknowledge, and 

3 cause to be recorded, in the same manner that a grant of 

4 real property is executed, acknowledged, and recorded, a declara- 

5 tion of homestead containing everything required by the second, 

6 third, and fourth subdivisions of section twelve hundred and 

7 sixty- three. From the filing of such declaration for record, the 

8 land described therein is a homestead. 

By this amendment sections twelve hundred and sixty-six, twelve 
hundred and sixty-seven, twelve hundred and sixty-eight, and twelve 
hundred and sixty-nine are consolidated. 

Sections 1267 to 1269. That the statute of 1873-4, page 582, relating 
to homesteads where one spouse becomes insane, be codified in a new 
chapter to be numbered Chapter IV of Title V, Part IV, Division II of 
the Civil Code, and headed "Alienation of Homesteads of Insane Per- 
sons," and to consist of sections twelve hundred and sixty-seven to 
twelve hundred and sixty-nine inclusive, to read: 

CHAPTER IV. 

ALIENATION of homesteads of insane persons. 

Section 1267. In case of a homestead, if either the husband 

2 or wife becomes hopelessly insane, the husband or wife not 

3 insane may petition the superior court of the county in which 

4 such homestead is situated for an order permitting the husband 

5 or wife, not insane, to sell and convey, or mortgage, such home- 

6 stead to raise moneys to satisfy a lien or charge thereon, or 

7 to provide for the support and care either of the sane or insane 

8 spouse, or of their minor children. Such petition must be sub- 

9 scribed and sworn to by the applicant, setting forth the name 

10 and age of the insane husband or wife; the number, age, and 

11 sex of the children, if any, of such insane husband or wife; a 

12 description of the premises constituting the homestead; the. 

13 value of the same; the county in which it is situated; and such 

14 facts, in addition to that of the insanity of the husband or wife, 

15 relating to the circumstances and necessities of the applicant 

16 and his or her family, as he or she may rely upon in support 

17 of the petition. 

Section 1268. Notice of the application for such order must 

2 be given by publication of the same, in a newspaper published 

3 in the county in which such homestead is situated, if there is 

4 a newspaper published therein, once each week for three sue- 
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5 cessive weeks, prior to the hearing of such application, and a 

6 copy of such notice must also be personally served upon the 

7 nearest male relative of such insane husband or wife, resident 

8 in this state, at least three weeks prior to such application; 

9 and in case there is no such male relative known to the appli- 

10 cant, a copy of such notice must be so served upon the public 

11 administrator of the county in which such homestead is 

12 situated; and in such case it is the duty of such public 

13 administrator to appear and represent the interests of such 

14 insane person. For all such services rendered by the public 

15 administrator he must be allowed a reasonable fee, to be fixed 

16 by the court, and the same must be taxed as costs against the 

17 person making application for the order herein provided for. 

Section 1269. If it appears to the court that such husband 

2 or wife is hopelessly insane, the court may make an order per- 

3 mitting the husband or wife, not insane, to sell and convey, or 

4 mortgage, such homestead, and thereafter any sale, convey- 

5 ance, or mortgage made in pursuance of such order is as valid 

6 and effectual as if the property affected thereby was the 

7 absolute property of the person making such sale, conveyance, 

8 or mortgage. If a sale is ordered it must be reported to and 

9 confirmed by the court. Such husband or wife must, before 

10 executing any mortgage or conveyance, give a bond, to be 

11 approved by the judge of the court, in double the amount of 

12 the mortgage, or double the value of the property to be sold, 

13 conditioned to account for the proceeds of the mortgage or sale 

14 and to apply such proceeds only as the court may direct. 

The three preceding sections differ in some substantial respects from 
the statute codified. That statute entirely omitted any specification 
of the grounds on account of which the conveying or mortgaging might 
.be authorized, and also failed to provide any means guaranteeing 
the appropriation of the moneys realized to some proper object. We 
have, therefore, provided that the sale or mortgage can be only to raise 
moneys to satisfy some lien or charge on the homestead, or to provide 
for the support or care of the sane or insane spouse or of their minor 
children. We have also required that if a sale is ordered, it must be 
reported to, and confirmed by, the court, and that before executing any 
conveyance or mortgage, a bond must be given conditioned to account 
for the proceeds of the mortgage or sale, and to apply them only as the 
court may direct. 

Section 1275. That section twelve hundred and seventy-five read: 

Section 1275. A testamentary disposition may be made to 
2 any person capable by law of taking the property so disposed 
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3 of, except that corporations other than counties, municipal 

4 corporations, and corporations formed for scientific, literary, or 

5 solely educational or religious purposes, cannot take under a 

6 will, unless expressly authorized by statute. 

The word "that" inserted before "corporations"; "counties, municipal 
corporations, and corporations" inserted before "formed"; and "or 
religious" inserted after "educational." These amendments,in substance, 
incorporate into the section the provisions of the statute of 1881,* page 2, 
authorizing the several counties, cities and counties, cities, and towns, 
of the state, and the officers and boards of officers thereof, to receive 
property by gift, bequest, and devise. 

Section 1276. That section twelve hundred and seventy-six read: 

Section 1276. Every will, other than a nuncupative will, 

2 must be in writing; and every will, other than an olographic 

3 will, and a nuncupative will, must be executed and attested as 

4 follows: 

5 1. It must be subscribed at the end thereof by the testator 

6 himself, or some person in his presence and by his direction 

7 must subscribe his name thereto; 

8 2. The subscription must be made in the presence of the 

9 attesting witnesses, or be acknowledged by the testator to them 

10 to have been made by him or by his authority; 

11 3. The testator must, at the time of subscribing or ac- 

12 knowledging the same, declare to the attesting witnesses that the 

13 instrument is his will; and, 

14 4. There must be two attesting witnesses, each of whom must 

15 sign the same as a witness, at the end of the will, at the 

16 testator's request and in his presence. 

The words "his name" in subdivision four have been omitted and 
the words "the same" inserted, to avoid the strict construction given to 
the subdivision in Estate of Walker, 110 Cal. 387. 

Section 1285. That section twelve hundred and eighty-five read: 

Section 1285. No will made out of this state* is valid as a 

2 will in this state, unless executed according to the provisions 

3 of this chapter, except that a will made in a state or country in 

4 which the testator is domiciled at the time of his death, and 

5 valid as a will under the laws of such state or country, is valid 

6 in this state so far as the same relates to personal property, 

7 subject, however, to the provisions of section thirteen hundred 

8 and thirteen. 

The amendment commences with the word "except," and is intended 
to state what has always been understood with respect to personal 
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property, namely, that it may be bequeathed in accordance with the 
law of the testator's domicile. 

Section 1300. That section thirteen hundred read: 

Section 1300. A will, executed by a woman, is revoked by 

2 her subsequent marriage, and is not revived by the death of 

3 her husband. 

The word "unmarried " stricken out before "woman," so as to apply 
the same rule to wills executed by married and unmarried women with 
respect to the revocation by subsequent marriage. 

Section 1306. That section thirteen hundred and six read: 

Section 1306. Whenever a testator has a child born after .the 

2 making of his will, either in his lifetime or after his death, 

3 and dies leaving such child unprovided for by any settlement, 

4 and neither provided for nor in any way mentioned in his will, 

5 the child succeeds to the same portion of the testator's real and 

6 personal property that he would have succeeded to if the testa- 

7 tor had died intestate. But such succession does not impair 

8 or affect the validity of any sale of property made by authority 

9 of such will in accordance with the provisions of section fifteen 
10 hundred and sixty-one of the Code of Civil Procedure. 

The amendment consists of the addition of the last sentence, and is 
intended to change the rule adopted in Smith v. Olmstead, 83 Cal. 582. 

Section 1307. That section thirteen hundred and seven read: 

Section 1307. When any testator omits to provide in his 

2 will for any of his children, or for the issue of any deceased 

3 child, unless it appears that such omission was intentional, 

4 such child, or the issue of such child, must have the same 

5 share in the estate of the testator as if he had died intestate, 

6 and succeeds thereto as provided in the preceding section. But 

7 such succession does not impair or affect the validity of any 

8 sale of property made by authority of such will in accordance 

9 with the provisions of section fifteen hundred and sixty-one of 
10 the Code of Civil Procedure. 

See note to preceding section. 

Section 1314. That a new section be added to be numbered thirteen 
hundred and fourteen, to read: 

Section 1314. No person who has been convicted of the 

2 murder of the testator is entitled to any property devised or 

3 bequeathed to him by the will, but such devise or legacy lapses, 

4 and goes to such other persons as may thereby become entitled 

5 thereto. 
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The justness of this provision is to the minds of the Commissioners 
obvious. Such is held to be the law in some states without any such 
provision, but the matter should not be left in doubt. 

Section 1326. That section thirteen hundred and twenty-six read: 

Section 1326. Of two, modes of interpreting a will, that is 
2 to be preferred which prevents a total or partial intestacy. 

The words u or partial" inserted. 

Section 1327. That section thirteen hundred and twenty-seven read: 

Section 1327. Technical words in a will are to be taken in 

2 their technical sense, unless the context clearly indicates a 

3 contrary intention, or unless it satisfactorily appears that the 

4 will was drawn solely by the testator, and that he was unac- 

5 quainted with such technical sense. 

The amendment adds the last clause providing that the words in a 
will need not be taken in their technical sense, if it appears to have 
been drawn by the testator and that he was unacquainted with such 
sense. 

Section 1343. That section thirteen hundred and forty-three read: 

Section 1343. If a devisee or legatee dies during the lifetime 

2 of the testator, the testamentary disposition to him fails, unless 

3 an intention appears to substitute some other in his place, 

4 except as provided in section thirteen hundred and ten. But 

5 if such devisee or legatee is one of several residuary devisees or 

6 legatees, such disposition vests in the survivors, unless a con- 

7 trary intention clearly appears. 

Adding the last sentence. 

Section 1360. That section thirteen hundred and sixty read: 

Section 1360. The property of a testator, except as other- 

2 wise specially provided in this Code and the Code of Civil Pro- 

3 cedure, must be resorted to for the payment of legacies, in the 

4 following order: 

5 1. The property which is expressly appropriated by the will 

6 for the payment of the legacies; 

7 2. Property not disposed of by the will; 

8 3. Property which is devised or bequeathed to a residuary 

9 legatee; 

10 4. Property which is not specifically devised or bequeathed. 

The word "not" inserted in subdivision four, to correct a manifest 
mistake. 
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Section 1364. That section thirteen hundred and sixty-four read: 

Section 1364. The rights of a purchaser or incumbrancer 

2 of real property, in good faith and for value, derived from any 

3 person claiming the same by succession, are not impaired by 

4 any devise made by the decedent from whom succession is 

5 claimed, unless within four years after the devisor's death, the 

6 instrument containing such devise is duly proved as a will, and 

7 recorded in the office of the clerk of the superior court having 

8 jurisdiction thereof, or written notice of such devise is filed 

9 with the clerk of the county where the real property is situated. 

The amendment consists in the transposition of the words "within 
four years after the devisor's death " by striking them out at the end of 
the section and placing them after the word "unless." 

Section 1376. That section thirteen hundred and seventy-six read: 

Section 1376. The validity and interpretation of wills, 

2 wherever made, are governed, when relating to property within 

3 this state, by the law of this state, except as provided in section 

4 twelve hundred and eighty-five. 

The amendment consists of the clause commencing with "except," 
and has been rendered necessary by the amendment proposed to section 
twelve hundred and eighty-five. 

Section 1386. That section thirteen hundred and eighty-six read: 

Section 1386. When any person having title to any estate 

2 not otherwise limited by marriage contract, dies without dis- 

3 posing thereof by will, it is succeeded to and must be distrib- 

4 uted, unless otherwise expressly provided in this Code and the 

5 Code of Civil Procedure, subject to the payment of his debts, 

6 in the following manner: 

7 1. If the decedent leaves a surviving husband or wife, and 

8 only one child, or the lawful issue of one child, in equal shares 

9 to the surviving husband, or wife and child, or issue of such 

10 child. If the decedent leaves a surviving husband or wife, 

11 and more than one child living, or one child living and the 

12 lawful issue of one or more deceased children, one third to the 

13 surviving husband or wife, and the remainder in equal shares 

14 to his children and to the lawful issue of any deceased child, 

15 by right of representation; but if there is no child of decedent 

16 living at his death, the remainder goes to all of his lineal 

17 descendants; and if all of the descendants are in the same 

18 degree of kindred to the decedent, they share equally, other- 

19 wise they take according to the right of representation. If the 

20 decedent leaves no surviving husband or wife, but leaves issue, 

21 the whole estate goes to such issue; and if such issue consists 

8— cc 
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22 of more than one child living, or one child living and the 

23 lawful issue of one or more deceased children, then the estate 

24 goes in equal shares to the children living, or to the child 

25 living and the issue of the deceased child or children by right 

26 of representation; 

27 2. If the decedent leaves no issue, the estate goes one half to 

28 the surviving husband or wife, and the other to the decedent's 

29 father and mother in equal shares, and if either is dead the 

30 whole of said half goes to the other. If there is no father or 

31 mother, then one half goes in equal shares to the brothers and 

32 sisters of decedent and to the children or grandchildren of 

33 any deceased brother or sister by right of representation. If 

34 the decedent leaves no issue, nor husband nor wife, the estate 

35 must go to his father and mother in equal shares, or if either 

36 is dead then to the other; 

37 3. If there is neither issue, husband, wife, father, nor mother, 

38 then in equal shares, to the brothers and sisters of decedent 

39 and to ther children or grandchildren of any deceased brother 

40 or sister, by right of representation; 

41 4. If the decedent leaves a surviving husband or wife, and 

42 neither issue, father, mother, brother, sister, nor the children 

43 or grandchildren of a deceased brother or sister, the whole 

44 "estate goes to the surviving husband or wife; 

45 ' 5. If the decedent leaves neither issue, husband, wife, father, 

46 mother, brother, nor sister, the estate must go to the next of 

47 kin, in equal degree, excepting that, when there are two or 

48 more collateral kindred, in equal degree, but claiming through 

49 different ancestors, those who claim through the nearest 

50 ancestor must be preferred to those claiming through an 

51 ancestor more remote; 

52 6. If the decedent leaves several children, or one child and 

53 the issue of one or more children, and any suoh surviving 

54 child dies under age, and not having been married, all the 

55 estate that came to the deceased child by inheritance from 

56 such decedent descends in equal shares to the other children of 

57 the same parent and to the issue of any such other children 

58 who are dead, by right of representation ; 

59 7. If, at the death of such child, who dies under age, not hav- 

60 ing been married, all the other children of his parents are also 
6i dead, and any of them has left issue, the estate that came to 

62 such child by inheritance from his parent descends to the issue 

63 of all other children of the same parent; and if all the issue 

64 are in the same degree of kindred to the child, they share the 

65 estate equally, otherwise they take according to the right of 

66 representation; 
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67 8. If the decedent is a widow or widower, and leaves no 

68 kindred, and the estate or any portion thereof was common 

69 property of such decedent and his or her deceased spouse, 

70 while such spouse was living, such common property goes 

71 to the children of such deceased spouse and the descendants 

72 thereof, and if none, then to the father of such deceased spouse, 

73 or if he is de$.d, to the mother. If there is no father nor 

74 mother, then such property goes to the brothers and sisters 

75 of such deceased spouse, in equal shares, and to the lawful 

76 issue of any deceased brother or sister of such deceased spouse 

77 by right of representation; 

78 9. If the decedent leaves no husband,, wife, or kindred, and 

79 there are no heirs to take his estate or any portion thereof, 

80 under subdivision eight of this section, the same escheats to 

81 the state for the support of the common Bchools. 

The amendments proposed were suggested by our predecessors, and 
consist, as provided in subdivision three, in permitting grandchildren to 
inherit in certain cases, and also, as provided in subdivision eight, in per- 
mitting children of a deceased spouse to inherit the share of the com- 
munity property in .preference to the ancestor of such spouse, and in 
inserting in subdivision five the words " nor the children or grandchil- 
dren of a deceased brother or sister." 

Section 1387. That section thirteen hundred and eighty-seven read: 

Section 1387. Every illegitimate child, legitimated by the 

2 subsequent marriage of its parents, or adopted as provided by 

3 section two hundred and thirty, succeeds to the estates of 

4 its parents, and of the kindred of each of them, in the same 

5 manner as if born in lawful wedlock. Such child is also an 

6 heir of the legitimate children of its parents, and of the legiti- 

7 mate children of the father acknowledging it. Every other 

8 illegitimate child is an'heir of its mother in all cases, and of its 

9 father, if he in writing, signed in the presence of a competent 

10 subscribing witness, acknowledges himself to be the father of 

11 such child, and inherits his or her estate in the same manner 

12 as if born in lawful wedlock. 

To harmonize the section with sections two hundred and fifteen and 
two hundred and thirty, and to make it clear that the acknowledgment 
of an illegitimate child must be in writing, attested by a subscribing 
witness, to this extent changing the rule affirmed in Blythe v. Ayers } 96 
Cal. 532. 

Section 1388. That section thirteen hundred and eighty-eight read: 

Section 1388. The estate of an illegitimate child, who has 
2 been legitimated by the subsequent marriage of its parents, or 
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3 adopted by the father as provided by section two hundred and 

4 thirty, and who dies intestate, is succeeded to as if he were 

5 born in lawful wedlock. If such child has not been so legiti- 

6 mated or adopted, his estate goes to his lawful issue, or, if he 

7 leaves no issue, to his mother, or in case of her decease, to her 

8 heirs at law. 

The amendment consists in declaring that if aji illegitimate child has 
been legitimated, his estate, on his death, is succeeded to as if he were 
born in wedlock. 

Section 1395. That section thirteen hundred and ninety-five read: 

Section 1395. Any estate, real or personal, given by the 

2 decedent in his lifetime as an advancement to any child, or 

3 other heir, is a part of the estate of the decedent for the purposes 

4 of division and distribution thereof among his heirs, and must 

5 be taken by such child, or other heir, toward his share of the 

6 estate of the decedent. 

The words "other lineal descendants" stricken out and "heir" sub- 
stituted, and "issue" stricken out and "heirs " inserted. 

Section 1399. That section thirteen hundred and ninety-nine read: 

Section 1399. If any child, or other heir receiving advance- 

2 ment, dies before the decedent, leaving heirs, the advancement 

3 must be taken into consideration in the division and distribu- 

4 tion of the estate, and the amount thereof must be allowed 

5 accordingly by the representatives of the heirs receiving the 

6 advancement, in like manner as if the advancement had been 

7 made directly to them. 

Same amendment as to the preceding section. 

Section 1405. That section fourteen hundred and five read: 

Section 1405. When succession is not claimed as provided 

2 in the preceding section, the superior court, on information, must 

3 direct the attorney-general to reduce the property to his posses- 

4 sion or that of the state, or to cause it to be sold, and it or its 

5 proceeds to be deposited in the state treasury for the benefit of 

6 the person entitled thereto, to be paid to him, if , within five years 

7 after such deposit, he appears in the court in which such infor- 

8 mation was filed and asks for a judgment or order entitling 

9 him thereto. 

The words "district court " changed to "superior court," and proof o 
the right to moneys required to be made in court instead of vesting th 
controller and the treasurer with power to determine the question. 
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Section 1406. That section fourteen hundred and six read: 

Section 1406. When such judgment or order is obtained, a 

2 certified copy thereof must be filed with the state treasurer as 

3 his voucher. Thereupon the property must be delivered, or the 

4 proceeds paid, to the claimant, on filing his receipt therefor. If 

5 no one succeeds to the estate or the proceeds, as herein pro- 

6 vided, the property of the decedent devolves and escheats to 

7 the people of the state, and must be placed by the state treas- 

8 urer to the credit of the school fund. 

* • 

The amendments are made necessary by those proposed to the pre- 
ceding section. 

Section 1409. That a new section be added to be numbered fourteen 
hundred and nine, to correspond with section thirteen hundred and 
fourteen, and to read: 

Section 1409. No person who has been convicted of the 

2 murder of the decedent shall be entitled to succeed to anypor- 

3 tion of his estate; but the portion thereof to which he would 

4 otherwise be entitled to succeed descends to the other persons 

5 mentioned in this title. 

See note to section thirteen hundred and fourteen. 

Section 1468. That a new section be added to be numbered fourteen 
hundred and sixty-eight, to read: 

Section 1468. A covenant made by the owner of land with 

2 the, owner of other land to do or refrain from doing some act 

3 on his own land, which doing or refraining is expressed to be 

4 for the benefit of the land of the covenantee, and which is 

5 made by the covenantor expressly for his assigns or to the 

6 assigns of the covenantee, runs with both of such parcels of 

7 land. 

Covenants of this kind have been frequently made and always held 
to run with the land. Many of them are beneficial and should be 
encouraged; for example, agreements between neighbors in a city that 
their lands shall be used for residence purposes only, or that certain 
obnoxious trades shall not be conducted thereon. 

Section 1473. That section fourteen hundred and seventy- three read: 

Section 1473. Full performance of an obligation by the 

2 party whose duty it is to perform it or by any other person on 

3 his behalf and with his assent and that of the creditor, ex- 

4 tinguishes it. 

The words u and that of the creditor" substituted for "if accepted by 
the creditor." 
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Section 1479. That section fourteen hundred and seventy-nine read: 

Section 1479. Where a debtor, under several obligations to 

2 another, does an act, by way of performance, in whole or in 

3 part, which is equally applicable to two or more of such obli- 

4 gations, such performance must be applied as follows: 

5 1. If, at the time of performance, the intention or desire of 

6 ' the debtor that such performance should be applied to the 

7 extinction of any particular obligation, is manifested to the 

8 creditor, it must be so applied; 

9 2. If the' intention or desire of the debtor is not so manifested, 

10 the performance must be applied to the extinction of obliga- 

11 tions in the following order; and, if there is more than one 

12 obligation of a particular class, to the extinction of all in that 

13 class, ratably: 

14 (1) Of interest due at the time of the performance; • 

15 (2) Of -principal due at that time; 

" 16 (3) Of the obligation earliest in date of maturity; 

17 (4) Of an obligation not secured by a lien or collateral 

18 undertaking; 

19 (5) Of an obligation secured by a lien or collateral under- 

20 taking. 

21 If similar obligations are due to the creditor, some of them 

22 to him individually and some of them to him as a trustee, the 

23 performance must, unless otherwise directed by the debtor, be 

24 first applied to those due to the creditor as a trustee. 

The amendment proposed omits subdivision two of the present sec- 
tion, that the creditor, where not otherwise directed, may, within a 
reasonable time, apply a payment toward the extinction of any obliga- 
tion which was due, thus leaving the application of payment in all 
cases to be determined as a question of law, where, at the time of pay- 
ing, the debtor has not manifested any intention upon the subject. 
That part of subdivision two relating to trustees has been placed at the 
end of the section. 

Section 1624. That section sixteen hundred and twenty-four read: 

Section 1624. The following contracts are invalid, unless 

2 the same, or some note or memorandum thereof, is in writing 

3 and subscribed by the party to be charged, or by his agent: 

4 1. An agreement that by its terms is not to be performed 

5 within a year from the making thereof; 

6 2. A special promise to answer for the debt, default, or mis- 

7 carriage of another, except in the cases provided for in section 

8 twenty-seven hundred and ninety-four; 
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9 3. An agreement made upon consideration of marriage other 

10 than a mutual promise to marry; 

11 4. An agreement for the sale of goods, chattels, or things in 

12 action, at a price not less than two hundred dollars, unless the 

13 buyer accepts or receives part of such goods and chattels or the 

14 evidences, or some of them, of such things in action, or pays at 

15 the time some part of the purchase money; but when a sale is 

16 made at auction, an entry by the auctioneer in his sale book, 

17 * at the time of the sale, of the kind of property sold, the terms 

18 of the sale, the price, and the names of the purchaser and 

19 person on whose account the sale is made, is a sufficient mem- 

20 orandum;. 

21 5. An agreement for the leasing for a longer period than 

22 one year, or for the sale of real property, or of an interest 

23 therein; and such agreement,, if made by an agent of the 

24 party sought to be charged, is invalid, unless the authority of 

25 the agent is in writing, subscribed by the party sought to be 

26 charged; 

27 " 6. An agreement authorizing or employing an agent or 

28 broker to purchase or sell real estate for compensation or a 

29 commission; 

. 30 7. An agreement which by its terms is not to be performed 

31 during the lifetime of the promisor, or an agreement to devise 

32 or bequeath any property, or to make any provision for any 

33 person by will. 

Adds subdivision seven. The cases in which it is sought to establish 
by parol evidence alleged agreements to provide for a person by will 
are becoming so numerous as to warrant the assumption that the rea- 
sons inducing the original enactment of the statute of frauds apply 
with especial force to agreements of this class, and that they ought to 
be brought within the terms of that statute. 

Section 1625. That section sixteen hundred and twenty-five read: 

Section 1625. The execution of a contract in writing, 

2 whether the law requires it to be written or not, supersedes all 

3 the negotiations or stipulations concerning its matter which 

4 preceded or accompanied the execution of the instrument. 

The word "oral" preceding " negotiations " is omitted. 

Section 1691. That section sixteen hundred and ninety-one read: 

Section 1691. Rescission, when not effected by consent or 

2 by the judgment of a court as provided in section thirty-four 

3 hundred and six, can be accomplished only by the use, on the 

4 part of the party rescinding, of reasonable diligence to comply 

5 with the following rules: 
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6 . 1. He must rescind promptly, upon discovering the facts 

7 which entitle him to rescind, if he is free from duress, menace, 

8 undue influence, or disability, and is aware of his right to 

9 rescind; and, 

10 2. He must restore to the other party everything of value 

11 which he has received from him under the contract; or must 

12 offer to restore the same, upon condition that such party shall 

13 do likewise, unless the latter is unable or positively refuses to 

14 do so. 

The amendment inserts after the word "consent" the words "or by 
the judgment of a court as provided in section thirty-four hundred and 
six." 

Section 1715. That section seventeen hundred and fifteen read; 

Section 1715. If a guardian, tenant for life or years, joint 

2 tenant, or tenant in common of real property, commits waste 

3 thereon, any person aggrieved by the waste may bring an 

4 action against him therefor, in which action there may be 

5 judgment for treble damages. 

This corresponds to present section seven hundred and thirty-two of 
the Code of Civil Procedure, the repeal of which has been recommended. 

Sections 1716, 1717. That there be added two new sections to be 
numbered seventeen hundred and sixteen and seventeen hundred and 
seventeen, to correspond to present sections seven hundred and thirty- 
three and seven hundred and thirty-four, Code of Civil Procedure, to 
read: 

Section 1716. Any person who cuts down or carries off any 

2 wood or underwood, tree or timber, or girdles or otherwise 

3 injures any tree or timber on the land of another person, or on 

4 the street or highway in front of any person's house, village 

5 or city lot, or cultivated grounds; or on the commons or public 

6 grounds of any city or town, or on the street or highway in 

7 front thereof, without lawful authority, is liable to the owner 

8 of such land, or to such city or town, for treble the amount of 

9 damages which may be assessed therefor, in a civil action, in 
10 any court having jurisdiction. 

Section 1717. Nothing in the last section authorizes the 

2 recovery of more than the just value of the timber taken from 

3 uncultivated woodland, for the repair of a public highway or 

4 bridge upon the land, or adjoining it. 



RECOMMENDATIONS RESPECTING THE CIVIL CODE. 121 

Section 1779. That there be added a new section to be numbered 
seventeen hundred and seventy-nine, to read: 

Section 1779. The buyer may, by agreement in writing, 

2 waive any of the warranties provided for in this chapter, except 

3 * that specified in section seventeen hundred and seventy-five; 

4 and an express warranty in writing, given by the seller and 

5 accepted by the buyer, excludes all other warranties, express 

6 or implied, except that specified in section seventeen hundred 

7 and seventy-five. 

Sections 1858 to 1858/. That the statute of 1877-8, page 949, relat- 
ing to warehousemen's and wharfingers' receipts, be codified by adding 
new sections eighteen hundred and fifty-eight to eighteen hundred and 
fifty-eight/, to read : 

Section 1858. A warehouseman, wharfinger, or other person 

2 doing a storage business must not issue any receipt or voucher 

3 for any merchandise, grain, or other product or thing of value, 

4 to any person purporting to be the owner thereof, nor to any 

5 person as security for any indebtedness or for the performance 

6 of any obligation, unless such merchandise, grain, or other 

7 product, commodity, or thing has been, in good faith, received 

8 by such warehouseman, wharfinger, or other person, and is in 

9 his store or under his control at the time of issuing his receipt; 

10 nor must any second receipt for any such property be issued 

11 while a former receipt for any part thereof is outstanding .and 

12 uncanceled. 

Section 1858a. No warehouseman, wharfinger, or other per- 

2 son must sell or incumber, ship, transfer, or remove beyond 

3 his control any property for which a receipt has been given, 

4 without the consent in writing of the person holding such 

5 receipt plainly indorsed thereon in ink. 

Section 18586. Warehouse reoeipts for property stored are 

2 of two classes: first, transferable or negotiable; and second, 

3 non-transferable or non-negotiable. Under the first of these 

4 classes the property is transferable by indorsement of the party 

5 to whose order such receipt was issued, and such indorsement 

6 is a valid transfer of the property represented by the receipt, 

7 and may be in blank or to the order of another. All warehouse 

8 receipts must distinctly state on their face for what they are 

9 issued and its brands and distinguishing marks and the rate 

10 of storage per month or season, and, in the case of grain, the 

11 kind, the number of sacks, and pounds. If a receipt is not 

12 negotiable, it must have printed across its face, in red ink, in 

13 bold, distinct letters, the word "non-negotiable." 
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Section 1858c. If a negotiable receipt is issued for any 

2 property, neither the person issuing it nor any other person 

3 into whose care or control the property comes must deliver 

4 any part thereof without indorsing on the back of the receipt, 

5 in ink, the amount and date of the delivery; nor can he be 

6 allowed to make any offset, claim, or demand other than is 

7 expressed on the face of the receipt, when called upon to deliver 

8 any property for which it was issued. 

Section 1858cL If a non-negotiable receipt is issued for 

2 any property, neither the person issuing nor any other person 

3 in whose care or control the property comes must deliver any 

4 part thereof, except upon the written order of the person to 

5 wlfom the receipt was issued. 

Section lSBSe. No warehouseman or other person doing a 

2 general storage business is responsible for any loss or damage 

3 to property by fire while in his custody, if he exercises reason - 

4 able care and diligence for its protection and preservation. 

Section 1858/. Every warehouseman, wharfinger, or other 

2 person who violates any of the provisions of sections eighteen 

3 hundred and fifty-eight to eighteen hundred and fifty-eight e, 

4 inclusive, is guilty of a felony, and, upon conviction thereof, 

5 may be fined in a sum not exceeding five thousand dollars, or 

6 imprisoned in the state prison not exceeding five years, or 

7 both. He is also liable to any person aggrieved by such viola- 

8 tion for all damages, immediate or consequent, which he may 

9 have sustained therefrom, which damages may be recovered by 

10 a civil action in any court of competent jurisdiction, whether 

11 the offender has been convicted or not. 

In this codification, sections one, two, and' three have been united in 
section eighteen hundred and fifty-eight, and sections five and eight in 
section eighteen hundred and fifty-eight b. 

Section 1863. That section eighteen hundred and sixty- three read: 

Section 1863. Every keeper of a hotel, inn, boarding or 

2 lodging house, must post, in a conspicuous place, in the office, 

3 or public room, and in every bedroom of said hotel, boarding- 

4 house, inn, or lodging-house, a printed copy of this section, and 

5 a statement of the charge, or rate of charges, by the day, and 

6 for meals or items furnished, and for lodging. No charge or 

7 sum must be collected or received by any such person for any 

8 service not actually rendered, or for any item not actually 

9 delivered, or for any greater or other sum than is stated in 
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10 such posted notice, nor than he is entitled to by the general 

11 rules and regulations of said hotel, inn, boarding or lodging 

12 house. For any violation of this section, or of any provision 

13 herein contained, the offender forfeits to the injured party 

14 three times the amount of the sum charged in excess of what 

15 he is entitled to. 

* Inserts the words "is stated in such notice, nor than." 

Section 1865. That section eighteen hundred and sixty -five read: 

Section 1865. If the finder of a thing, other than a domestic 

2 animal, takes possession thereof, or if a person saves any such 

3 animal from drowning or starvation, he must, within a reason- 

4 able time, inform the owner thereof, if known, and make resti- 

5 tution to him upon demand, without compensation, except a 

6 reasonable charge for saving and caring therefor. If the owner 

7 is not known to such finder or saver, he must, within five days, 

8 file an affidavit with the justice of the peace of the county 

9 whose office is nearest to the place of such finding or saving, 

10 particularly describing the property and the time, place, and 

11 circumstances under which it was found or saved. Such justice 

12 must then summon three disinterested persons to appraise the 

13 property. They, or a majority of them, must make two lists 

14 of the valuation and description of the property, by them 

15 verified, and deliver one of such lists to the justice of the peace, 

16 to be kept by him on file in his office, and the other list must 

17 be delivered to such finder or saver, who must, within five days 

18 thereafter, cause it to be filed for record in the office of the 

19 county recorder of the county, who must record it in a book 

20 known as the " Estray and Lost Property Book." 

Incorporates in the section the provisions upon the same subject of 
sections thirty-one hundred and thirty-six, thirty-one hundred and 
thirty-seven, and thirty-one hundred and thirty-eight of the Political 
Code. 

Section 1871. That section eighteen hundred and seventy-one read: 

Section 1871. If no owner appears within six months after 

2 such finding or saving and offers reasonable proof of his owner- 

3 ship, and compensates, or in good faith offers to compensate, 

4 the finder or saver for the expense necessarily incurred by him, 

5 then such property vests in such finder or saver, unless it is of 

6 greater value than twenty dollars. If of such greater value, he 

7 must publish a copy of such verified list for three successive 

8 weeks in some newspaper of general circulation published in 

9 the county, and if the owner does not, within one year after 
10 the completion of such publication, prove the property and pay, 
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11 or in good faith offer to pay, all charges thereon, the title 

12 thereto vests in such finder or saver. If the finder or saver of 

13 property does not comply with the provisions of section eighteen 

14 hundred and sixty-five, or if, though he does so comply, he 

15 refuses to surrender the property to an owner who has made 

16 reasonable proof of ownership, and paid, or in good faith 

17 offered to pay, all legal charges thereon, he is liable to the 

18 owner for double the value of the property, and the owner may 

19 exonerate himself from all liability arising out of such prop- 

20 erty by surrendering, or offering to surrender, it in satisfaction 

21 thereof. 

Incorporates in the section the provisions of sections thirty-one 
hundred and thirty-nine, thirty-one hundred and forty, and thirty-one 
hundred and forty-one of the Political Code. 

Section 1929. That section nineteen hundred and twenty- nine read: 

Section 1929. The hirer of a thing must repair all deterio- 

2 rations or injuries thereto occasioned by his want of ordinary 

3 care. 

The words "ordinary negligence" stricken out and "want of ordinary 
care" inserted. 

Section 1930. That section nineteen hundred and thirty read: 

Section 1930. When a thing is let for a particular purpose 

2 the hirer must not use it for any other purpose; and if he does, 

3 he is liable to the letter for all damages resulting from such 

4 use, or the letter may treat the contract as thereby rescinded. 

Strikes out the words " the letter who is responsible for its safety dur- 
ing such use in all events, or" and in lieu thereof inserts "he is liable 
to the letter for all damages resulting from such use, or the letter." 

Section 1932. That section nineteen hundred and thirty -two read: 

Section 1932. The hirer of a thing may terminate the hir- 

2 ing before the end of the term agreed upon: 

3 1. When the letter does not, within a reasonable time after 

4 request, fulfill his obligations, if any, as to placing and securing 

5 the hirer in the quiet possession of the thing hired, or putting 

6 it into good condition, or repairing; or, 

7 2. When the greater -part of the thing hired, or that part 

8 which was and which the letter had at the time of the hiring 

9 reason to believe was the material inducement to the hirer to 

10 enter into the contract, perishes from any other cause than the 

11 want of ordinary care of the hirer. 

"Want of ordinary care" substituted for "ordinary negligence." 
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Section 1965. That section nineteen hundred and sixty-five read: 

Section 1965. The contract of employment is one by which 

2 a person, called an employer, engages another, called an 

3 employe, to do something. 

The words "for the benefit of the employer or of a third person" 
omitted at the end of the section as meaningless and as containing false 
elements. 

Section 1980. That section nineteen hundred and eighty read: 

Section 1980. A contract to render personal service, other 

2 than a contract of service provided for in title four, part three, 

3 of division first of this code, cannot be enforced as against the 

4 employe beyond the term of two years from the commence- 

5 ment of service under it; but* if the employe voluntarily 

6 continues his service under it beyond that time, the contract 

7 may be referred to as affording a presumptive measure of the 

8 compensation. 

The meaning of the section is not changed, but the words "of appren- 
ticeship, as provided in the chapter on master and servant" are omitted, 
and in place thereof are inserted the words " the service provided for in 
title four, part three of division first." 

Section 1990. That section nineteen hundred and ninety read: 

Section 1990. An employe who is guilty of negligence is 

2 liable to his employer for the damage thereby caused to the 

3 latter; and the employer is liable to him, if the service is not 

4 gratuitous, for the value of such services only as are properly 

5 rendered. 

The words "of a culpable degree of" omitted before "negligence," 
because they seem to imply that an employe is not answerable for the 
same degree of negligence for which other persons must respond. 

Section 1996. That section nineteen hundred and ninety-six read: 

Section 1996. Every employment in which the power of the 

2 employ^ is not coupled with an interest in its subject is termi- 

3 nated by notice to him of: 

4 1. The death of the employer; or, 

5 2. His legal incapacity to contract. 

6 The parties to a contract of employment may, however, in 

7 writing, provide that it shall, notwithstanding the death of the 

8 employer, continue obligatory for and against his heirs and 

9 personal representatives, provided their liability shall be 
10 restricted to property received from and under him. 

The amendment adds the last .sentence. It is sometimes desirable 
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that contracts of employment may be entered into which shall continue 
beyond the death of the employer, and this amendment is intended to 
sanction such contracts and to make them enforceable against his heirs 
and personal representatives to the extent in the amendment sug- 
gested. 

Section 2079. That section twenty hundred and seventy-nine read: 

Section 2079. Any person, other than the master, mate, or a 

2 seaman thereof, who rescues a ship, her appurtenances or 

3 cargo, from danger, is entitled to a reasonable compensation 

4 therefor, to be paid out of the property saved. He has a lien 

5 for such claim, which is regulated by the title on liens; but 

6 no claim for salvage, as such, can accrue against any vessel, or 

7 her freight or cargo, in favor of the owners, officers, or crew of 

8 another vessel belonging to the same owners; but the actual 

9 cost at the time of the services rendered by one such vessel to 
10 another, when in distress, is payable through a general average 

.11 contribution on the property saved. 

The word "are" changed to "is" after the word "distress," to correct 
an error of grammar. _ 

Section 2161. That section twenty-one hundred and sixty-one read: 

Section 2161. A carrier of messages for reward, other than 

2 by telegraph or telephone, must deliver them at the place to 

3 which they are addressed, or to the person for whom they are 

4 intended. Such carrier, by telegraph or telephone, must 
* 5 deliver them at such place and to such person, provided the 

6 place of address, or the person for whom they are intended, is 

7 within a distance of two miles from the main office of the 

8 carrier in the city or town to which the messages, are tratns- 

9 mitted, and the carrier is not required, in making the delivery, 

10 to pay on his route toll or ferriage; but for any distance beyond 

11 one mile from such office, compensation may be charged for a 

12 messenger employed by the carrier. 

Inserts "or telephone" after "telegraph," thus making the section 
applicable to telephone as well as to telegraph corporations. 

Section 2170. That section twenty-one hundred and seventy read: 

Section 2170. A common carrier must not give preference, 
2 in time, price, or otherwise, to one person over another. 

All of the present section except the first sentence is omitted, for the 
purpose of being transferred to section twenty-one hundred and seventy- 
two. 
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Section 2172. That section twenty-one hundred and seventy-two 
read: 

Section 2172. Every common carrier of passengers by rail- 

2 road, or by vessel plying upon waters lying wholly within this 

3 state, must establish a schedule time for the starting of trains 

4 or vessels", from their respective stations or wharves, of which 

5 public notice shall be given, and must, weather permitting, 

6 except in case of accident or detention caused by connecting 

7 lines, start their said trains or vessels at or withjn ten minutes 

8 after the schedule time so established and notice given, under 

9 a penalty of two hundred and fifty dollars for each neglect so 

10 to do, to be recovered by action before* any court of competent 

11 jurisdiction, upon complaint filed by the district attorney of 

12 the county in the name of the people, and paid into the 

13 "common school fund of said county. 

This consists of all of present section twenty-one hundred and seventy 
except the first sentence. In 1880, section twenty-one hundred and 
seventy was amended when it was manifestly the intention to amend 
section twenty-one hundred and seventy-two, and the amendment now 
proposed is for the purpose of carrying out that intention. 

Section 2180. That section twenty-one hundred and eighty read: 

Section 2180. A common carrier of persons, unless his 

2 vehicle is fitted for the reception of persons exclusively, must 

3 receive and carry a reasonable amount of baggage for each 

4 passenger without charge, except for an excess of weight over 

5 one hundred pounds to a passenger; if such carrier is a pro- 

6 prietor of a stage line, he need not receive and carry for each 

7 passenger by such stage line, without charge, more than sixty 

8 pounds of baggage. 

The word "need" substituted for "may." The present section very 
strangely seems -to prohibit a carrier by stage from receiving more than 
sixty pounds of luggage, whereas it manifestly merely intended to relieve 
him at his election from receiving a greater amount. 

Section 2195. That section twenty-one hundred and ninety-five read: 

Section 2195. A common carrier is liable, even in the cases 

2 excepted by the last section, if his want of ordinary care 

3 exposes the property to the cause of the loss. 

The words "ordinary negligence" stricken out and "want of ordinary 
care" inserted. 

Section 2207. That section twenty-two hundred and seven read: 

Section 2207. A carrier of messages by telegraph or tele- 
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2 phone must, if it is practicable, transmit every such message 

3 immediately upon its receipt. But if this is not practicable, 

4 and several messages accumulate upon his hands, he must 

5 transmit them in the following order: 

6 1. Messages from public, agents of the United States or of 

7 this State, on public business; 

8 2. Messages giving information relating to the sickness or 

9 death of any person ; 

10 3. Messages intended in good faith for immediate publication 

11 in newspapers, and not for any secret use; 

12 4. Other messages in the order in which they are received. 

Inserting "or telephone." 

Section 2208. That section twenty-two hundred and eight read: 

Section 2208. A common carrier of messages, otherwise 

2 than by telegraph or telephone, must transmit messages in the 

3 order in which he receives them, except messages from agents 

4 of the United States or of this State, on public business, to 

5 which he must always give priority. But he may fix upon 

6 certain times for the simultaneous transmission of messages 

7 previously received. 

Inserting "or telephone." 

Section 2236. That section twenty-two hundred and thirty-six read: 

Section 2236. A trustee who wilfully and unnecessarily 

2 mingles the trust property with his own, so as to constitute 

3 himself in appearance its absolute owner, is liable for its safety 

4 in all events, and for the value of its use. 

The amendment adds "and for the value of its use." 

Section 2243. That the title heading to Article III, immediately 
preceding section twenty-two hundred and forty-three, be changed to 
read: "Rights and Obligations of Third Parties." 

Section 2245. That a new section be added to be numbered twenty- 
two hundred and forty-five, to read: 

Section 2245. The provisions of sections eight hundred and 

2 fifty-nine and eight hundred and sixty-seven apply to trusts to 

3 receive the income of personal property and pay the same to 

4 or apply the same to the use of any person. 

The objects of the new flection and of the amendments to section 
eight hundred and fifty-nine are: (1) To remove the ambiguity at 
present existing as to accumulations; (2) to authorize spendthrift trusts 
for the benefit of another than the trustor as is done by section eight 
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hundred and sixty-seven; (3) to apply the same rule to trusts of per- 
sonal property. 

Section 2334. That section twenty-three hundred and thirty-four 
read: 

Section 2334. A principal is bound by acts of his agent, 

2 under a merely ostensible authority, to those persons only who 

3 have in good faith, and without want of ordinary care, incurred 

4 a liability or parted with value, upon the faith thereof. 

The words "want of ordinary care" substituted for "ordinary negli- 
gence." 

Section 2406. That section twenty-four hundred and six read: 

Section 2406. Property, whether real or personal, acquired 

2 with partnership funds, is presumed to be partnership property. 

3 Real property thus acquired is deemed personal property so far 

4 as the liquidation of the partnership obligations is concerned, 

5 but no further. 

The amendment is contained in the last sentence and is intended to 
settle the question of how far the real property of a partnership may be 
deemed and treated as personal estate. 

Section 2450. That section twenty- four hundred and fifty read: 

Section 2450. A general partnership is dissolved as to all 

2 of the partners: 

3 1. By lapse of the time prescribed by agreement for its 

4 duration; 

5 2. By the expressed will of any partner, if there is no such 

6 agreement; 

7 3. By the death of a partner, unless otherwise expressly 

8 provided in writing by the agreement of partnership; in which 

9 case it is dissolved only as to the deceased partner; 

10 4. By the transfer to a person, not a partner, of the interest 

11 of any partner in the partnership property; 

12 5. By war, or the prohibition of commercial intercourse 

13 between the country in which one partner resides and that in 

14 which another resides; or, 

15 6. By a judgment of dissolution. 

By the amendment to subdivision three validity is given to agree- 
ments of partnership, providing that they may continue notwithstand- 
ing the decease of a partner. 

Section 2461. That section twenty-four hundred and sixty-one read: 
Section 2461. A partner authorized to act in liquidation 
9— cc 
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2 may collect, compromise, or release any debt due to the 

3 partnership, pay or compromise any claim against it, and dis- 

4 pose of the partnership property, but he may not, without 

5 authority in writing for that purpose, dispose of real property 

6 of the partnership except for the payment of partnership 

7 obligations. 

The amendment consists of the last clause. It recognizes and limits 
the authority of a partner to dispose of the real property of the 
partnership. 

Section 2468. That section twenty-four hundred and sixty-eight read : 

Section 2468. The certificate filed with the clerk, as pro- 

2 vided in section twenty -four hundred and sixty-six, must be 

3 signed by the partners, and acknowledged before some officer 

4 authorized to take the acknowledgment of conveyances of real 

5 property. Where the partnership is hereafter formed, the 

6 certificate must be filed, and the publication designated in that 

7 section must be made within one month after the formation of 

8 the partnership, or within one month from the time designated 

9 in the agreement of its members for the commencement of 

10 the partnership. Where the partnership has been heretofore 

11 formed, the certificate must be filed, and the publication made 

12 within six months after the passage of this amendment. Per- 

13 sons doing business as partners contrary to the provisions of this 

14 article shall not maintain any action upon or on account of 

15 any contracts made or transactions had in their partnership 

16 name, in any court of this state, until they have first filed 

17 the certificate and made the publication herein required, nor 

18 can any such action be maintained by any assignee or suc- 

19 cessor in interest of such partnership, unless its transfer or 

20 assignment was by operation of law, and not the act of the 

21 partnership. 

The last clause contains the amendment suggested, and avoids assign- 
ments made by partners for the purpose of avoiding the effect of the 
section. The policy of the original section is, in our judgment, more 
than doubtful, but having been expressed by the legislature it should 
be made effective, and partners who have not complied with the law 
should not be permitted to avoid the consequence merely by executing, 
for purposes of suit, an assignment of causes of action arising in their 
favor. 
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Section 2489. That section twenty-four hundred and eighty-nine 

read: 

Section 2489. Only the general partners have authority to 

2 transact the business of a special partnership. 

By the amendment the word "only" is placed at the beginning of the 
section instead of after the word "partners," where it is now to be found. 

Section 2541. That section twenty-five hundred and forty-one read: 

Section 2541. Where a mortgagor of property effects insur- 

2 ance in his own name, providing that the loss shall be payable 

3 to the mortgagee, or assigns a policy of insurance to the mort- 

4 gagee, the insurance is deemed to be upon the interest of the 

5 mortgagor, who does not cease to be a party to the original 

6 contract, and any act of his which would otherwise avoid the 

7 insurance will have the same effect, although the property is 

8 in the hands of the mortgagee, but any act which, under the 

9 contract of insurance, is to be performed by the mortgagor, 

10 may be performed by the mortgagee, with the same effect as if 

11 it had been performed by the mortgagor. 

By the amendment a mortgagee, in whose favor insurance is effected, 
is authorized to perform for the mortgagor any acts to be performed by 
him with the same effect as if performed by the mortgagor. 

Sections 2780,2781. That sections twenty-seven hundred and eighty 
and twenty-seven hundred and eighty-one be repealed. They are absurd 
and superfluous, and do not state any rule of law. 

Section 2893. That a new section be added to be numbered twenty- 
eight hundred and ninety-three, to read: 

Section 2893. In every case in which personal property, 

2 other than an evidence of debt, is subject to a lien to secure a 

3 charge or obligation which is due, and such property is in 

4 possession of the lien holder, and no mode of enforcing the 

5 lien is provided by contract .or by law, he may enforce it by 

6 selling at public auction so much of such property as may be 

7 necessary to satisfy the lien and the expenses of sale, in the 

8 manner and upon the notice to the public usual at the place, 

9 in respect to auction sales of similar property. If the owner 

10 of the property is known to the lien holder, a copy of the 

11 notice of sale must be mailed to him at his last known post- 
12 office address, at such reasonable time before the sale as will 
13 enable him to attend. 

This section is intended to provide a remedy for the enforcement of 
liens when the property is in the possession of the lien holder and no 
other mode of enforcement is provided by contract or by law. The 
desirability of some provision of this character is obvious. 
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Section 2903. That section twenty-nine hundred and three read: 

Section 2903. Every person, having an interest in property 

2 subject to a lien, has a right to redeem it from the lien, at any 

3 time after the claim is due, and before his right of redemption 

4 is foreclosed, and, by such redemption, becomes subrogated to 

5 all the benefits of the lien, as against all owners of other inter- 

6 ests in the property, except in so far as he was bound to make 
• 7 such redemption for their benefit. 

The amendment consists of all the section after the word " foreclose." 
It is intended to state and apply the rule of equity in such cases. It is 
feared that the enumeration of a similar rule in section twenty-nine 
hundred and four and its omission in this section might lead to doubt. 

Section 2913. That section twenty-nine hundred and thirteen read: 

Section 2913. The voluntary restoration of property to its 

2 owner by the holder of a lien thereon dependent upon possses- 

3 sion extinguishes the lien as to such property, unless other^ 

4 wise agreed by the parties, and extinguishes it, notwithstanding 

5 any such agreement, as to creditors of the owner and persons, 

6 subsequently acquiring a title to the property, or a lien thereon, 

7 in good faith, and for value. 

The words " a good consideration " at the end of section omitted and 
" value " inserted in their place. 

Section 2936. That section twenty-nine hundred and thirty-six read: 

Section 2936. The assignment of a debt secured by mort- 

2 gage carries with it the security. But such assignment does 

3 not affect the rights of any person having no actual notice 

4 thereof unless it is in writing, referring to the book and page 

5 of the record of the mortgage, and is acknowledged and 

6 recorded as provided in section twenty-nine hundred and 

7 thirty-four. 

This amendment adopts the general theory of the law that where 
transactions respecting real property may be evidenced by a writing 
and recorded, such writing and recording should be necessary to affect 
persons acting in good faith and without notice. It is believed that 
assignments of mortgages resulting from a transfer of the debt secured 
thereby should be subject to the general rule. At present a mere 
indorsee of a note is entitled to satisfy the mortgage, and no one else 
can be compelled to satisfy it, and this, too, though there is nothing on 
the records to show the right of the person entering the satisfaction. 
This and other difficulties will be obviated by requiring the transfer of 
a mortgage to be executed and recorded as is the mortgage itself. 
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Section 2957. That section twenty-nine hundred and fifty-seven read: 

Section 2957. A mortgage of personal property is void as 

2 against creditors of the mortgagor and subsequent purchasers 

3 and incumbrancers of the property in good faith and for value, 

4 unless: 

5 1. It is accompanied by the affidavit of all the parties thereto 

6 that it is made in good faith and without any design to hinder, 

7 delay, or defraud creditors; 

8 2. It is acknowledged or proved, certified and recorded, in 

9 like manner as grants of real property. 

10 But such a mortgage is not void as against any creditor who 

11 has not, before the recording thereof, obtained a lien on the 

12 property by attachment or execution. 

This amendment and that hereafter proposed to section twenty-nine 
hundred and fifty-nine are intended to obviate the rule declared in 
Euggles v. Cannedy, 19 Cal. Dec. 10. 

Section 2959. That section twenty-nine hundred and fifty-nine read: 

Section 2959. A mortgage of personal property must be 

2 recorded in the office of the county recorder of the county in 

3 which the mortgagor resides, and within twenty days there- 

4 after in the office of the recorder of every other county in which 

5 the mortgaged property is situate. When so recorded, it shall 

6 be deemed to have been recorded from the time it was filed for 

7 record in the office of* the recorder of the county in which the 

8 mortgagor resides. 

See note to the preceding section. The amendment also gives 
twenty days after the recording of a mortgage to record it in any 
county in which the mortgaged property is situated, and provides that 
if it is recorded in due time, both at the place of the mortgagor's resi- 
dence, and that where the property is situated, it shall be deemed to 
have been recorded from the time when filed for record in the county in 
which the mortgagor resides. 

Section 2968. That section twenty-nine hundred and sixty-eight 

read : 

Section 2968. Personal property mortgaged may be taken 

2 under attachment or execution issued at the suit of a credi- 

3 tor of the mortgagor, or sold to satisfy a junior mortgage or 

4 lien. 

Adding the words "or sold to satisfy a junior mortgage or lien." 

Section 2969. That section twenty-nine hundred and sixty-nine 

read: 

Section 2969. Before the property is so taken or sold, the 

2 officer must pay or tender to the mortgagee the amount of 
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3 the mortgage debt and interest, or must deposit the amount 

4 thereof with the county treasurer, payable to the order of the 

5 mortgagee. 

Inserts the words a or sold" after "taken" and strikes out u clerk or," 
thus leaving the treasurer as the only officer with whom the money may 
be deposited. 

Section 2973. That a new section be added to be numbered twenty- 
nine hundred and seventy-three, to read: 

Section 2973. Mortgages of personal property, other than 

2 that mentioned in section twenty-nine hundred and fifty-five, 

3 and mortgages not made in conformity with the provisions of 

4 this article, are nevertheless valid between the parties, their 

5 heirs, legatees, and personal representatives, and persons who, 

6 before parting with value, have actual notice thereof. 

This amendment declares the law already existing upon the subject, 
but we deem it proper to express it in this code. 

Section 3052. That section thirty hundred and fifty- two read: 

Section 3052. A person who makes, alters, or repairs any 

2 article of personal property, at the request of the owner or 

3 legal possessor of the property, or while lawfully in possession 

4 thereof renders any service to the owner thereof, by labor or 

5 skill necessarily employed for the protection, safekeeping, or 

6 carriage thereof, has a lien upon the same, dependent upon 

7 possession, for his reasonable charges for work done and 

8 materials furnished, and may retain possession of the same 

9 until the charges are paid. If not paid within two months 

10 after the work is done or services rendered, the person may 

11 proceed to sell the property, or so much thereof as may be 

12 necessary to satisfy his demand, at public auction, by giving ten 

13 days' public notice of the sale by advertising in some newspaper 

14 published in the county in which the work was done; or, if 

15 there is no newspaper published in the county, then by posting 

16 notices of the sale in three of the most public places in the 

17 county where the work was done or services rendered, for ten 

18 days previous to the sale. The proceeds of the sale must be 

19 applied to the discharge of the lien and the cost of keeping 

20 and selling the property; the remainder, if any, must be paid 

21 over to the owner thereof. 

The section as amended is proposed by our predecessors, and the 
amendment consists in extending the lien therein provided tp any 
person rendering any service by labor, skill, or materials furnished or 
employed in the necessary protection and safekeeping or carriage of 
property while in his legal possession, for his reasonable charges. 
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Sections 3059 and 3060. That sections thirty hundred and fifty-nine 
and thirty hundred and sixty be repealed. Neither purports to declare 
any rule of laV. 

Section 3061. That the statute of 1885, page 109, creating a lien in 
favor of persons working on threshing machines, be codified by adding 
a new section, to be numbered thirty hundred and sixty-one, to read: 

Section 3061. Every person performing work or labor in, 

2 with, about, or upon any threshing machine or engine, horse- 

3 power, wagon, or other appliance thereof, while engaged in 

4 threshing, has a lien thereon to the extent of the value of his 

5 services. Such lien extends for ten days after any such person 

6 ceases such work or labor, provided, within that time, an action 

7 is brought to recover the amount of the claim. If judgment 

8 is given in favor of the plaintiff in any such action, and it is 

9 further found that he is entitled to a lien under the provisions 

10 of this section, property subject thereto, or so much thereof as 

11 may be necessary, may be sojd to satisfy such judgment; but 

12 if several judgments have been recovered against the same 

13 property for the enforcement of such liens, the proceeds of the 

14 sale must be divided pro rata among the judgment creditors. 

The original statute appears to us to be quite vague in its terms, but 
proceedings thereunder were sustained in Duncan v. Hawn, 104 Cal. 
11, and Lambert v. Davis, 116 Cal. 293. 

Sections 3062, 3063, 3064. That the statute of 1891, page 90, be 
codified by adding new sections to be numbered thirty hundred and 
sixty-two, thirty hundred and sixty-three, and thirty hundred and 
sixty-four, to read: 

Section 3062. Every owner or person having in charge any 

2 stallion, jack, or bull, used for propagating purposes, has a lien 

3 for the agreed price of its service upon any mare or cow and 

4 upon the offspring of such service, unless some wilfully false 

5 representation concerning the breeding or pedigree of such 

6 stallion, jack, or bull has been made or published by the owner 

7 or person in charge thereof, or by some other person, at the 

8 request or instigation of such owner or person in charge. 

Section 3063. Every claimant of a lien provided for in the 

2 preceding section must, within ninety days after the service on 

3 account of which the lien is claimed, file in the office of the 

4 county recorder of the county where the mare or cow subject 

5 thereto is kept, a verified claim containing a particular 

6 description of the mare or cow, the date and place of serv- 

7 ice, the name of the owner or reputed owner of such mare 
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8 or cow, a description by name, or otherwise, of the stallion, 

9 jack, or bull performing the service, the name of the owner or 

10 person in charge thereof, and the amount of the lien claimed. 

11 Such claim, so filed, is notice to subsequent purchasers and 

12 incumbrancers of sucji mare or cow and of the offspring of such 

13 service for one year after such filing. 

Section 3064. An action to enforce any lien created under 

2 section thirty hundred and sixty-two may be brought in any 

3 county wherein any of the property subject thereto may be 

4 found, and the plaintiff is entitled to the remedies provided in 

5 sections thirty hundred and forty-four and thirty hundred and 

6 sixty-five upon complying with such sections, both of which 

7 are hereby made applicable to the proceedings in such action. 

Section 3065. That a new section be added to be numbered thirty 
hundred and sixty-five, to read: 

Section 3065. A person who labors at cutting, hauling, 

2 rafting, or drawing logs or timber, has a lien thereon for the 

3 amount due for his personal services, which takes precedence of 

4 all other claims, to continue for thirty days after the logs or 

5 timber arrive at the place of destination for sale or manufac- 

6 ture, while such logs or timber are in the county in which such 

7 labor was performed. The lien hereby created ceases and 

8 determines unless the claimant thereof, within twenty days 

9 from the time such labor is completed, brings suit to foreclose 

10 the same. The plaintiff in any such suit, at the time of issuing 

11 the summons or at any time afterwards, may have the logs or 

12 timber upon which such lien subsists attached, as provided in 

13 this code, upon delivering to the clerk an affidavit by or on 

14 behalf of the plaintiff, showing that defendant is indebted to 

15 the plaintiff upon a demand for labor performed, either in the 

16 cutting, hauling, rafting, or drawing such logs or timber, and 

17 that the sum for which the attachment is asked is an actual 

18 bona fide existing debt, due and owing from the defendant to 

19 the plaintiff, and that the attachment is not sought, and the 

20 action is not brought, to hinder, delay, or defraud any creditor 

21 or creditors of the defendant. 

This section is intended to codify all which we deem necessary to be 
preserved of the statute of 1877-8, page 747, amended 1880, page 38, 
and 1887, page 53, relating to loggers' liens. 

Section 3131. That section thirty-one hundred and thirty-one read: 
Section 3131. Presentment of a negotiable instrument for 
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2 payment, when necessary, must be made as follows, as nearly 

3 as by reasonable diligence it is practicable: 

4 1. The instrument must be presented by the holder, or his 

5 agent; 

6 2. Tne instrument must be presented to the principal debtor, 

7 if he can be found at the place where presentment should be 

8 made; and if not, then it must be presented to some other 

9 person having charge thereof, or employed therein, if one can 

10 be found there; 

11 3. An instrument which specifies a place for its payment 

12 must be presented there; and if the place specified includes 

13 more than one house, then at the place of residence, or busi- 

14 ness, of the principal debtor, if it can be found therein; 

16 4. An instrument which does not specify a place for its pay- 

16 ment must be presented at the place of residence, or business, 

17 of the principal debtor, or wherever he may be found, at the 

18 option of the presenter; 

19 5. The instrument must be presented upon the day of its 

20 maturity, or, if it is payable on demand r it may be'presented 

21 upon any day. It must be presented within reasonable hours; 

22 and if it is payable at a banking house, within the usual 

23 banking hours of the vicinity, but, by the consent of the per- 

24 son to whom it should be presented, it may be presented at 

25 any hour of the day; 

26 6. If the principal debtor has no place of business, or if his 

27 place of business, or residence, cannot, with reasonable diligence, 

28 be ascertained, presentment for payment is excused. 

The words 'for agent » added to subdivision one to conform the section 
in this respect to section thirty-one hundred and eighty-six. 

Section 3156. That section thirty-one hundred and fifty-six read: 

Section 3156. Presentment and notice are excused as to 

2 any party to a negotiable instrument who informs the holder 

3 that it will be dishonored. 

The words " within ten days before its maturity " are omitted after 
the word "holder." 

Section 3176. That section thirty-one hundred and seventy-six read: 

Section 3176. A bill of exchange is payable: 

2 1. At the place where, by its terms, it is made payable; 

3 2. If it specifies no place of payment, then at the place to 

4 which it is addressed; 

5 3. If it is not addressed to any place, then at the place of 

6 residence or business of the drawee, or wherever he may be 
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7 found. If the drawee has no place of business, or if his place 

8 of business or residence cannot, with reasonable diligence, be • 
. 9 ascertained, presentment for payment is excused, and the bill 

10 may be protested for nonpayment. 

The word a cannot" inserted after "residence" to correct an error in 
the present section. 

Section 3197. That section thirty-one hundred and ninety-seven 
read: 

Section 3197. An unconditional promise, in writing, to 

2 accept a bill of exchange, is a sufficient acceptance thereof, in 

3 favor of every person who upon the faith thereof has taken the 

4 bill for value. • 

The words "or other good consideration" omitted at the end of the 
section, because they imply that a consideration other than "for value" 
may support a promise in writing to accept a bill, and such we do not 
understand to be the law. 

Section 3235. That section thirty-two hundred and thirty-five read: 

Section 3235. Damages are allowed under the last section 

2 upon bills drawn upon any person: 

3 1. If drawn upon a person in this state, two dollars upon 

4 each one hundred dollars of the principal sum specified in the 

5 bill; 

6 2. If drawn upon a person out of this state, five dollars 

7 upon each one hundred dollars of the principal sum specified 

8 in the bill; 

9 3. If drawn upon a person iri any place in a foreign country, 

10 fifteen dollars upon each one hundred dollars of the principal 

11 sum specified in the bill. 

The section as it now stands divides, for the purposes of this section, 
that part of the United States not included within this state into two 
parts, namely, the states west and the states east of the Rocky 
Mountains, thus apparently ignoring the states now existing situated 
partly on each side of those mountains. We have, however, abolished 
the distinction altogether, and provided a uniform rate of damages for 
all the states irrespective of their position with reference to those 
mountains, and to that end have consolidated subdivisions two and 
three of the present section in subdivision two. 

Section 3245. That section thirty-two hundred and forty-five read: 

Section 3245. An instrument in the form of a bill of 
2 exchange, but appearing upon its face to be drawn upon and 
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3 accepted by the drawer himself, is to. be deemed a promissory 

4 note. 

Inserts "appearing on its face to be." Bills of exchange are not 
infrequently drawn by a person who is doing business under a business 
name upon himself under the business name, but drawn under his per- 
sonal name. They should be treated as bills of exchange rather than 
as promissory notes. 

Section 3294. That section thirty-two hundred and ninety-four read: 

Section 3294. In an action for the breach of an obligation 

2 not arising from contract, where the defendant has been guilty 

3 of oppression, fraud, or malice, express or implied, the plaintiff, 

4 in addition to the actual damages, may recover damages for 

5 the sake of example and by way. of punishing the defendant. 

The words "express or implied " substituted for "actual or presumed/' 
and the words "the jury in addition to actual damages may give" 
stricken out and in place thereof substituted "the plaintiff, in addition 
to the actual damages, may recover." As the section now stands it 
appears to apply to jury trials only. This was never intended. 

Section 3344. That section thirty- three hundred and forty-four read: 

Section 3344. If any tenant gives notice of his intention 

2 to quit the premises, and does not deliver up the possession at 

3 the time specified in the notice, he must pay to the landlord 

4 treble rent during the time he Continues in possession after such 

5 notice. 

The word "give" changed to " gives." The amendment corrects a 
supposed error of grammar. 

Section 3346a. That a new section be added, to be numbered thirty- 
three hundred and forty-six a, to read: 

Section 3346a. Every person negligently setting fire to his 

2 own woods, or negligently suffering any fire to extend beyond 

3 his own land, is liable in treble damages to the party injured. 

This amendment is to incorporate in this code the principle now 
asserted in section thirty-three hundred and forty-four of the Political 
Code. 

Section 3366. That section thirty-three hundred and sixty-six read: 

Section 3366. Specific or preventive relief may be given as 
2 provided by the laws of this state. 

This section is formulated as recommended by our predecessors, and 
omits "in the cases specified in this title and in no others" and inserts 
in lieu thereof "as provided by the laws of this state," thus enlarging 
the scope of the section. 
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Section 3396. That a new section be added, to be numbered thirty- 
three hundred and ninety-six, to read: 

Section 3396. Whenever, by the judgment of a court, it is 

2 determined that any party to the action is entitled to a con- 

3 veyance of property from another party to the action, the 

4 court may, by its judgment, directly transfer the title to such 

5 property to the party so entitled thereto, and direct the pos- 

6 session thereof to be delivered to him; and, upon the recording 

7 of a certified copy of such judgment in the office of the recorder 

8 of the county in which the property is situated, the title to 

9 such property vests in him as fully as if the same had been 

10 conveyed to him by such other party, and he is entitled to a 

11 writ of assistance from the court to place him in possession 

12 thereof. 

The section is self-explanatory. It avoids the necessity of appointing 
a commissioner to make a conveyance, and allows the judgment itself 
to operate as a transfer of the property. 

i 

Section 3402. That section thirty-four hundred and two read: 

Section 3402. A contract may be first reformed and then 

2 specifically enforced, or may be reformed and enforced in the 

3 same action, if, at the time of such revision, performance is due. 

The last clause is added, to avoid the contention that a contract may 
not be. reformed and enforced in a jingle suit. 

Section 3406. That section thirty-four hundred and six read: 

Section 3406. The rescission of a contract may be adjudged, 

2 on the application of a party aggrieved: 

3 1. In any of the cases mentioned in section sixteen hundred 

4 and eighty-nine; 

5 2. Where the contract is unlawful, for causes not apparent 

6 upon its face, and the parties were not equally in fault; 

7 3. When the public interest will be prejudiced by permitting 

8 it to stand. 

The word "written" stricken out before "contract" where the latter 
word first occurs in the sentence. As the section now stands, it implies 
that the right to have a rescission adjudged does not extend to oral 
contracts. 

Section 3412. That section thirty-four hundred and twelve read: 

Section 3412. A written instrument, in respect to which 

2 there is a reasonable apprehension that if left outstanding it 

3 may cause serious injury to a person against whom it is void 

4 or voidable, may, upon his application, be so adjudged, and 
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5 ordered to be delivered up or canceled, and if it is of record in 

6 the office of the county recorder of any county of this state, the 

7 recorder may be required to write upon or across the record 

8 thereof that it has been so adjudged and ordered to be delivered 

9 up or canceled. 

Adds the last clause providing that the recorder may be required to 
note the result of the judgment upon the record of the instrument 
directed to be delivered up or canceled. 

Section 3442. That section thirty-four hundred and forty-two read: 

Section 3442. In all cases arising under section twelve 

2 hundred and twenty-seven, or under the provisions of this 

3 title, except as otherwise provided in section thirty-four hun- 

4 dred and forty, the question of fraudulent intent is one of fact 

5 and not of law; #or can any transfer or charge be adjudged 

6 fraudulent solely on the ground that it was not made for a 

7 valuable consideration, unless such transfer or charge was 

8 made by a person while insolvent or in contemplation of 

9 insolvency. 

The signification of the section is not changed, but is more tersely 
expressed. 

Section 3451. That section thirty-four hundred and fifty-one read: 

Section 3451. The provisions of this title do not prevent a 

2 person residing in another state or country from making there, 

3 in good faith, and without intent to evade the laws of this state, 

4 a transfer of property situated within it; but such person can- 

5 not make a general assignment of property situated in this 

6 state for the satisfaction of all his creditors, except as in this 

7 title provided; nor do the provisions of this title affect the 

8 power of a person, although insolvent, and whether residing 

9 within or without this state, to transfer property in this state, 

10 in good faith to a particular creditor, or creditors, or to some 

11 other person or persons in trust for such particular creditor or 

12 creditors for the purpose of paying or securing the whole or 

13 part of a debt owing to such creditor or creditors, whether in 

14 his or their own right or otherwise. 

The rule intended to be established by this amendment is the rule 
heretofore in force in this state: Lawrence v. Neff, 41 Cal. 566, Hendley 
v. Pfister, 39 Cal. 283, Priest v. Brown, 100 Cal. 626; but some doubt 
has been cast on the subject by the later case of Sabachi v. Chase, 
108 Cal. 81. That case is not entirely clear, but if it is intended to 
vary the rule declared in the former decisions, it is clearly wrong. 
Such a transaction, as is shown in those cases, is not in the nature of an 
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assignment for the benefit of creditors, nor within the mischief intended 
to be remedied by the title on that subject. See also section thirty-four 
hundred and thirty-two. 

Section 3479. That section thirty-four hundred and seventy-nine 
read: 

Section 3479. Anything which is injurious to health, or is 

2 indecent or offensive to the senses, or an obstruction to the free 

3 use of property, so as to interfere with the comfortable enjoy- 

4 ment of life or property, or which unlawfully obstructs the 

5 free passage or use, in the customary manner, of any navigable 

6 lake, river* bay, stream, canal, or basin, or any public park, 

7 square, street, or highway, is a nuisance. 
The word u which" inserted before "unlawfully." 

Section 3503. That section thirty-five hundred and three read : 

Section 3503. Where a private nuisance cannot be abated 

2 without entering upon the land of the wrongdoer, reasonable 

3 notice must be given to him before entering to abate it. 

Omitting after <c nuisance" the words " results from a mere omission 
of the wrongdoer, and." The remedy of abatement of a private 
nuisance is likely to give rise to serious difficulties and breaches of the 
peace unless carefully restricted, and the rule of this section should 
apply to nuisances by commission as well as to those by omission. 

Sacramento, September 1, 1900. 

A. C. FREEMAN, 

W. C. VAN FLEET, 

GEORGE J. DENIS, 

Commissioners for the Revision and Reform of the Law. 
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